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Overview of the Association of Environmental Professionals

AEP is a non-profit organization of professionals working to improve their skills as environmental
and resource managers. Since its formation in 1974, AEP has grown to over 1,700 members:
planners, environmental scientists, biologists, lawyers, noise specialists, transportation planners,
paralegals, archeologists, geologists, engineers, visual analysts, and other professionals in
numerous disciplines. There are nine regional AEP chapters covering the following regions:

e Central

e Channel Counties
Inland Empire

e Los Angeles County
Monterey Bay Area
Orange County

San Diego

San Francisco Bay

e Superior California

AEP is dedicated to the enhancement, maintenance and protection of the natural and human
environment, as well as the continued improvement of the environmental profession and its
members.

AEP’s Mission is to:
e Enhance, maintain and protect the quality of the natural and human environment.

e Encourage and carry out research and education, including regular meetings for the benefit of
AEP members, the public and concerned professionals in all fields related to environmental
planning and analysis.

e Improve public awareness and involvement in the environmental planning, analysis and review
process.

e Improve communication and advance the state of the art among people who deal with the
environmental planning, analysis and evaluation.

NAEP AFFILIATION

California AEP is affiliated with the National Association of Environmental Professionals and
serves as the California Chapter for NAEP. California AEP members are not obligated to join
NAEP but may do so to receive the additional benefits of NAEP. California AEP’s affiliation with
NAEP provides additional benefits to members of both organizations by fostering networking and
educational opportunities between the two organizations. For additional information about NAEP,
please visit www.naep.org.

AEP Membership Categories

Full (Individual) Membership

The $140.00 annual membership dues includes all of the many services, benefits and discounts of
membership. Depending on your location, you will become a member of the local chapter nearest
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you and will start to receive the newsletter for that Chapter, which will list AEP activities in your
area. The AEP State Board also provides outlying area support through the Directors at Large, to
keep members in touch with items of interest and to facilitate establishment of new Chapters.

Sponsor Membership

For annual dues of $220.00, Government or Corporate Sponsors are provided one Full Membership
which can “float” within the sponsor company, special recognition at the annual State Conference,
a 10 percent discount on advertising, and a highlighted listing in AEP’s statewide magazine the
Environmental Monitor. Each Chapter may provide additional recognition for Sponsor Members.
The floating membership entitles one individual from the sponsor company to attend local chapter
activities, regional workshops and the State Conference at the discounted member rate. NOTE: The
agency or company takes responsibility to notify the appropriate AEP officer regarding which
employee will attend a given AEP activity on behalf of the company.

Emeritus Membership

For annual dues of $70.00, Emeritus Members are provided full membership benefits at a reduced
rate if they have just retired and have been full AEP members for the past five years.

Young Professionals Membership

For annual dues of $70.00, students who have graduated from college within the past two years
with a degree in and/or beginning a career in the environmental field can have the benefits of full
membership at this reduced rate. To qualify, a person must have been a registered student member
with AEP the year before graduation and must supply proof of graduation upon request. This
reduced membership rate can be claimed for up to two years past graduation.

Student Membership

The $20.00 annual dues include all of the individual membership services and eligibility for the
annual AEP Student Awards Program. Student members must be currently enrolled in 12 units or
more at an accredited school. The State Conference Committee typically offers students reduced
registration rates to the State Conference. In addition, AEP is an excellent resource for internship
opportunities and networking with environmental professionals while seeking employment
opportunities. Contact the local chapter for more information on student benefits and activities.

AEP MEMBERSHIP BENEFITS AND SERVICES

Web Site

AEP’s website is a great resource for members, providing information about upcoming events,
pending legislation and membership information. AEP’s website address is www.califaep.org.

Environmental Monitor

The Environmental Monitor is a quarterly statewide magazine with information on top leaders in
the profession, articles of interest, job opportunities and summaries of state and local chapter
activities. The magazine is recognized throughout the environmental planning profession as an
important source of information.
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Environmental Assessor

The Environmental Assessor is a pull-out of environmental legislative activities for your personal
library. The Environmental Assessor includes information describing the latest environmental
legislation working through the State Senate and Assembly, the status of such legislation, and the
position of AEP on such legislation. It also provides an update from AEP’s State Legislative
Committee and its interaction with and recommendations to the State Legislature.

Local Chapter Activities

Local chapters are governed by the local members with guidance and assistance, as needed, from
the State Board. The local chapters offer a wide range of services and activities, typically consisting
of a regular newsletter, membership meetings featuring top environmental professionals discussing
current environmental topics, and a chance to network with local environmental professionals from
diverse backgrounds and environmental fields. Some chapters engage in educational activities
based upon topical environmental issues and trends.

Environmental Services Bulletin

The Environmental Services Bulletin announces statewide job opportunities. This service also
allows for private consultants to bid on new project contracts.

Annual State Conference

California AEP holds an annual Conference at various locations throughout the state, providing
members with an opportunity to hear leading speakers in the environmental field, improve their
skills, network with people from around the state, and discuss major environmental issues with
experts in the field.

Professional Practice Insurance Discounts

AEP members can receive a discount on general liability and professional liability insurance
through AEP’s partnership with Hilb Rogal & Hobbs PPIB.

Biannual CEQA Workshops

Annual CEQA workshops provide updates of existing and recently adopted CEQA laws and
current court actions. AEP members receive a discount when attending the annual CEQA
workshops at locations throughout the state. The format of the workshops has proven successful,
providing both basic and advanced information.

Membership Certificate

A membership certificate, suitable for framing, is sent to each new AEP member.

Annual CEQA Handbook

AEP annually publishes a CEQA Handbook, including the up to date text of the Statute and
Guidelines, an update of CEQA Legislation and Court Cases, and a comprehensive index. Members
receive a free copy of the CEQA Handbook. Additional copies in hardcopy and electronic (CD)
format are available.
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Legislative Activities

AEP has an active Legislative Committee which closely tracks and responds to proposed CEQA
legislation in order to influence the pending legislation in a positive and meaningful manner.
Current summaries and analysis of the bills are published regularly in the Environmental Assessor
and on AEP's website.

Regional Area Support

Regional area support ensures representation no matter where you live. Directors-at-Large and
state-sponsored events provide service to all areas within California.

Professional Award Program

The Professional Award Program provides an excellent opportunity for professional recognition of
outstanding achievements and document preparation. AEP offers an awards program, the results of
which are presented at the State Conference.

Association of Environmental Professionals Continuing Education Credit

Members who attend AEP workshops and other events earn special credit. CEQA Workshop
participants are able to count attendance toward continuing education credit requirements under
AICP and MCLE.

Member Services
To contact the AEP Membership Hotline, call (760) 340-4499.

Special Committees

The AEP Board appoints special committees to address issues of concern to its membership.
Committees include the Legislative Committee, the Mitigation Practices Working Group, and the
Environmental Justice Working Group.

Professional Discounts

AEDP is continuously negotiating professional discounts for AEP members to attend U.C. Extension
courses and to obtain professional guidebooks of interest to members. The discounts vary
depending on the event and/or the publisher.
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Membership application forms are also available from your local AEP Chapter
or at www.califaep.org.

#s.New/Renewal Membership Application www.califaep.org

» Please mail this portion along with your check made payable to AEP: ¢/o Lynne C. Bynder, CMP, Meetings Xceptional, 40747 Baranda Court, Palm Desert, CA 92260
AEP can not invoice for new memberships. Questions: 760.340.4499, fax: 760.674.2479. An online application is also available at http://www.califacp.org/OnlineApplication

First Last Certification Firm/Agency
Address

City State Zip Email

Daytime Phone No. Ext. Fax

[ Check here to be OMITTED from the AEP Web Site Directory.  Employment type:  [J Non-Profit [J Private [JPublic [J Other

[ Check here to receive the Environmental Monitor in electronic form ONLY. As a new member, would you prefer a CEQA Guidelines [0 Book or [JCD?
[ Please send me a National A i of Emy P i (NAEP) P icati
DIT CARD P 1 OUT BELOW
Card Holder Name Signature
Billing Address City State ip
Card type [J Visa [J Mastercard [0 Discover Card No. CVC# Exp. Date

INTEREST

(SELECT 3)

AREAS OF

O 1. CEQA/NEPA Compliance [J 6. Noise [ 11. Cultural Resources [ 15. Geographic Information Systems
[J 2. Environmental Impact Analysis [ 7. Transportation [J 12. Growth Management/ [ 16. Environmental Justice
O 3. Resource Management O 8. Hydrology/Water Regional Planning O 17. Environmental Engineering
O 4. Solid/Hazardous Waste 0 9. Endangered Species/Biology 1 13- Environmental Law/Policy 1 45 oqher
O 5. Air Quality [10. Geology/Seismic O 14. Land Use/Site Planning
CHAPTER REGIONS & MEMBERSH

AEP Code of Ethics Status Please Check
1. 1 will conduct myself and my work in a manner that will uphold the values, integrity, and respect of the New Member Application o

profession. Renewal Membership [}
2. 1 will uphold the stated intent as well as the letter of environmental policies, laws, and regulations which are Change of Address, Etc. ]

adopted by governmental bodies o agencies
3. 1 will not engage in, encourage, or condone dishonesty, fraud, de Membership Category Annual Dues Please Check

preparation, or use of work prepared by me or under my dire
4 mployers and my prospect or ethical interests which Full AEP Member $140.00 [m]
preted as a conflict of interest by them or by other affected parties with regard to my AEP Sponsor Member §220.00 o

professional work. N ! ! -
Government/Corporate Sponsors are provided one Full Membership

and

5. 1 will ensure a good faith effort at full disclosure, technical accuracy, sound methodolog prgl
vill ensure a go 3 , cy, sou 2 . which can “float” within the sponsor company.
objectivity in the collection, analysis. and presentation of information by me or
under my direction. Young Professionals Member $70.00 =]
6. 1 will achieve and maintain the highest level of professional competency, for myself and require the same for Must have graduated in 2009 or 2010.
those I supervise. Emeritus Member $70.00 ]
Must have been a full member within the last 5 years.
AEP Full Time Student Member $20.00 m}
Signature acknowledges full understanding and acceptance of the AEP Code of Ethics and Professional Conduct Guidelines. Please include current student schedule showing 12 units or more with application
NOTE: SEE FULL CATEGORY DESCRIPTIONS ON LINE AT califaep.org.
OFFICE USE ONLY  Co. — P Date Amount —_ Check #
AEP Chapter Areas (choose and check one chapter only)
Contributions or gifts to AEP are not tax deductible as charitable contributions for income tax purposes. However, [ 1. Channel Counties [ 4. Montercy Bay S

they may be tax deductible as ordinary and necessary business expenses subject to restrictions imposed as a result of [ 2. Inland Empire O 5. Superior Califonia n Francisco Bay Area
association lobbying activitics. AEP estimates that the nondeductible portion of your dues allocable to lobbying is . y
5%. Printed o [0 3. Los Angeles [ 6. Orange County [ 9. Central

yeled paper. rev. 1/18/11
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Summary of Key 2010 CEQA Court Cases

By Terry Rivasplata of ICF International (formerly Jones & Stokes)

The following discussions of California court decisions are summaries of the main points of each
case and are certainly no substitute for legal advice. For more detail and interpretation, please
consult your legal counsel.

Definition of “Project” and “Approval”
Friends of the Juana Briones House v. City of Palo Alto (Nov. 22, 2010) 190 Cal.App.4™ 286
[Petition for review pending.]

The Juana Briones House, a portion of which is an adobe structure dating to the 1840s, is a City-
designated historic landmark. The home was under a “Mills Act” contract restricting its use for a
rolling period of 10 years.

The house was badly damaged in the 1989 Loma Prieta earthquake, and the city and a succession of
owners had been at loggerheads over repairs to the home ever since. The current owner eventually
decided to demolish the home, non-renewed their Mills Act contract, and prevailed over the City in
a lawsuit allowing them to demolish. In the stipulated agreement arising from that suit, the City
Council determined that the demolition permit was a ministerial act and ordered the issuance of a
permit for the home after a hearing by the Planning Director per City Ordinance. In due time, the
City issued a demolition permit.

Friends sued, alleging the permit to be discretionary and subject to CEQA. The trial court held for
Friends. The Court of Appeal reversed.

Ministerial projects are exempt from CEQA. The Court found that a project approval is ministerial
if the decision involves only the use of fixed standards or objective measurements, no conditions
can be applied, and the applicant can legally compel approval without any changes to alleviate
project impacts. After reviewing the City’s demolition ordinance, the Court concluded that has no
provision to deny a project and does not allow a project to be changed or redesigned. Friends
argued that the fact the ordinance provides for a substantial delay period before a permit may be
issued indicates that it is at least partially discretionary. The Court found that there is a mandatory
delay, but it does not result in any power to deny or alter the project. Therefore, although the
ordinance requires a delay, that alone does not infer discretion.

The Planning Director’s findings that accompanied issuance of the demolition permit described a
number of actions that the homeowner had agreed to undertake, including allowing Friends the
opportunity to document the structure before its demolition. Friends argued that these were
conditions of approval that indicated discretion on the part of the City. The Court disagreed. The
Court held that the applicant’s voluntary concessions were not conditions.

Nelson v. County of Kern (Nov. 19, 2010) 190 Cal.App.4™ 252

The US Bureau of Land Management approved a permit and NEPA “FONSI” for a 40-acre surface
mine on federal land. The mine would produce up to 250,000 cubic yards of calcite marble
annually over a 30-year period.

Subsequently, the County approved a reclamation plan for the mine on the basis of a mitigated
negative declaration. The California Surface Mining and Reclamation Act (SMARA) requires an
agency with a surface mining ordinance, like Kern County, to approve a permit and reclamation
plan before any new mine can begin operations. Kern County contended that BLM’s approval of a

XXi



Association of Environmental Professionals 2011 Summary

mining permit restricted the County’s authority to the reclamation plan only. A memorandum of
understanding (MOU) between the state, US Forest Service and BLM describes the responsibilities
of these agencies in permitting surface mines. The County interpreted the MOU to limit its
discretion where a federal permit had already been granted.

As a result, the County limited its CEQA analysis solely to the potential effects of the reclamation
plan. Although the mining operation would result in substantial truck trips on an unpaved road and
in a well-defined stream channel, the County would not include consideration of the impacts of
these activities because they were related to the mining operation and not reclamation.

Nelson sued, alleging that the County illegally segmented the project (i.e., failed to review the
“whole of the action”) by analyzing only the reclamation operation. Further, they claimed there
was a “fair argument” that the mining activities would result in significant impacts.

The trial court held for the County. The Court of Appeal reversed, invalidated the County’s action,
and ordered the County to prepare an EIR.

The state, Forest Service, and BLM MOU describes the respective responsibilities of each entity
(“state” includes local lead agencies) in the consideration and approval of surface mining on federal
land. The Court of Appeal reviewed the MOU and found that it did not limit the County’s
responsibility, but instead made it clear that a surface mine on federal land required both federal
and state/local permits. Accordingly, both NEPA and CEQA would apply.

SMARA applies to both federal and non-federal land where a local agency has adopted a surface
mining ordinance. SMARA is not pre-empted by federal law because it regulates concerns not
covered by federal law. Kern County, as the local lead agency under SMARA, is required to
consider both a mining permit and a reclamation plan for any new surface mine, and review the
whole of this project under CEQA. In cases where a surface mine with pre-SMARA vested rights
is involved, a local lead agency is limited to reviewing only a reclamation plan. However, this was
a new mine and there was no question of vested rights.

The Court noted that CEQA authorizes a lead agency to utilize a NEPA document prepared for a
project under certain conditions and when the NEPA document meets CEQA standards for
adequacy. Kern County had not done so and had prepared its own MND.

On the question of fair argument: the Court found ample evidence to support a fair argument that
the project may have a significant effect on the environment. There would be at least 40 heavy-
duty diesel truck trips to and from the site daily along a narrow dirt road located in the bed of a
well-defined stream. Commenters, including various public agencies, had raised the issues of air
quality impacts as a result of dust and diesel particulates; potential impacts on woodland and
grassland habitats, desert tortoise, Tehachapi slender salamander, and Mohave ground squirrel; and
water quality degradation from truck traffic within the stream channel.

City of Santee v. County of San Diego (2010) 186 Cal.App.4™ 55

The County entered into an agreement with the California Department of Corrections to identify
potential locations for a state prison re-entry facility in exchange for preference in the award of
state financing of County jail facilities. Under the agreement, the County would identify up to
three potential sites in the County for placement of a re-entry facility that will provide state
prisoners assistance as they transition into society. By way of an exhibit to the siting agreement,
the County in fact identified two potential sites for the re-entry facility: County-owned land in
Otay Mesa and state-owned land at the Richard J. Donovan Correctional Facility. The agreement
provides that if the Department of Corrections selects one of the sites identified by the County as
the location for a re-entry facility, the county will be given preferential access to $100 million in
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assistance to finance construction of county jail facilities. The agreement obligates the County to
cooperate with and assist Corrections in planning, constructing and operating a re-entry facility at
any location selected by the department. That cooperation includes an agreement to convey any
county-owned land at the selected site. Finally, the siting agreement provides that Corrections will
conduct an environmental review which complies with CEQA before constructing any re-entry
facility. The County considered its action to enter into the agreement to be exempt from CEQA.

The City brought suit, arguing that CEQA analysis was required at this point in the process because
the agreement committed the City to eventually approving a re-entry site and expanding the
County's existing Los Colinas Detention Facility (LCDF), which is located within Santee's city
limits. The trial court held for the County and this appeal followed.

The Court of Appeal examined the agreement in light of the California Supreme Court’s decision in
Save Tara v. City of West Hollywood (2008) 45 Cal.4™ 116 [development agreement constituted
sufficient commitment by the City to warrant CEQA analysis, but analysis is not warranted for all
such agreements]. The Court found that the siting agreement’s terms do not select any location for
the re-entry facility and do not reference any expansion of the LCDF. Further, the agreement does
not require Corrections to select any of the locations to be identified by the County. As a result, the
siting agreement would not foreclose the future consideration of project alternatives or mitigation
measures. The Court further noted that CEQA Guidelines Section 15004 will require Corrections
to comply with CEQA before it actually acquires any site. It concluded that “the face of the
agreement places it squarely in the realm of preliminary agreements needed to explore and
formulate projects for which CEQA review would be entirely premature.”

The City argued that Corrections had already studied a number of improvements and costs
associated with the Otay Mesa site, and prepared a grading plan. Rather than take these actions as a
commitment to the site, the Court held that they “represent no more than the Department of
Corrections’s attempt to determine whether it should proceed with the site, including the
preparation of any required environmental document ... environmental review cannot be required
where an agency is engaged only in such an exploration and formulation of a potential project.”

The City also argued that the County had improperly segmented review of the siting agreement, the
re-entry facility, and the LCDF expansion, rather than reviewing them as a single project. The
Court disagreed. It found that the connection between these three projects was “entirely
conditional” and that they were not a single action.

San Diego Navy Broadway Complex Coalition v. City of San Diego (2010) 185 Cal.App.4™ 924

In 1992, the City entered into a development agreement for the redevelopment of a portion of the
waterfront in downtown San Diego. The agreement set out the parameters for the future
development of office, hotel, retail, and public attraction (museum) space on the site. The
development agreement also set out a development plan and urban design guidelines to control the
aesthetic design of future development. Under the agreement, the development would submit
applications to the Center City Development Corporation (CCDC) so that the CCDC could review
the proposed developments for consistency with the design guidelines. The City certified an EIR at
the time it entered into this agreement.

In 2006 and 2007, a developer submitted plans to the CCDC for its review. The CCDC determined
that the project was consistent with the urban design guidelines and concluded that no additional
CEQA review was required. The Coalition appealed the CCDC’s decision to the City Council,
who denied the appeal and ratified the CEQA determination. The Coalition filed a timely lawsuit
that claimed, among other things, that the consistency determination is a discretionary project
subject to CEQA and that the City should have prepared a subsequent EIR to address the project’s
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impacts on greenhouse gas emissions and climate change. The City and developer countered that
the City had considered the project under Public Resources Code 21166, as required for subsequent
projects, and that none of the triggers for a subsequent or supplemental EIR was present. Further,
under Friends of Westwood v. City of Los Angeles (1987) 191 Cal.App.3d 259, they asserted that
the limited review afforded the City under the urban design guidelines does not rise to the level of a
discretionary action. The trial court held in favor of the City.

The Court of Appeal upheld the lower court’s decision. The Court examined whether the review of
the project’s aesthetic design under the urban design guidelines was a discretionary project for
CEQA purposes. Based on Friends of Westwood and similar cases, the Court concluded that
discretion includes not only the ability to deny a project, but also the ability and authority to
mitigate environmental damage to some degree. Absent this, the project would not be subject to
CEQA (nor to Public Resources Code 21166, in particular). As a result, no subsequent document
and no analysis of global climate change were required.

Parchester Village Neighborhood Council v. City of Richmond (2010) 182 Cal.App.4™ 305

The City of Richmond (City) entered into a Municipal Services Agreement (MSA) with the Scotts
Valley Band of Pomo Indians (Tribe) relative to a 29-acre site that adjoins the City limits and that
the Tribe is acquiring for a casino site. At the time it entered into the MSA, the federal government
had not approved the Tribe’s acquisition of the site (although a Draft Environmental Impact
Statement (DEIS) had been prepared) and the Tribe had not negotiated a tribal compact with the
State of California, as is necessary for it to operate a casino. When approving the MSA, the City
found that it was not a project for purposes of CEQA.

The Neighborhood Council sued, alleging that the MSA is a CEQA project and that the City failed
to prepare the requisite CEQA document before approving the MSA. The trial court held for the
Neighborhood Council.

The Court of Appeal reversed the lower court and found that CEQA does not apply. The
Neighborhood Council argued that the casino itself is a project that triggers the City’s obligation to
undertake a CEQA analysis. They claimed that the City could be considered both a lead and
responsible agency for the project under CEQA. The City countered that it has no regulatory
authority over the casino.

The Court agreed with the City. The casino does not require City approval. Further, “[w]hile the
MSA does indicate that the City agreed to support the Tribe’s efforts to acquire the land and to
obtain the requisite approvals from the BIA and the Governor, this expression of support does not
transform the casino into a ‘project’ so as to trigger the City’s preparation of an EIR.” Being a
supporter of the project did not commit the City to the project in the manner described in the
California Supreme Court’s Save Tara decision.

With regard to the MSA itself triggering CEQA, the Court relied largely on its 2005 decision in
Citizens to Enforce CEQA v. City of Rohnert Park 131 Cal. App.4™ 1594 (MOU agreed to establish
a source of funds for potential future improvements if the casino is built was not a project because
it merely authorized a funding mechanism). In both situations, the Court concluded, the
“agreements set no timeline for the construction of physical improvements and do not obligate the
City to undertake any specified construction project” and “acknowledge that CEQA review might
be required if the municipality ultimately provides infrastructure related to the casino projects.”

The MSA provides that in the future the City may decide on one of three alternative approaches to
providing fire protection to the casino (and undertake CEQA analysis) and describes a number of
road improvements that the Tribe will install if the casino is approved by federal and state entities.
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The Neighborhood Council argued that these committed the City to particular courses of action and
that they contained sufficient information to allow CEQA analysis. The Court disagreed, in light of
the Save Tara decision. The MSA “merely sets the stage for future negotiations to establish [fire
protection]” and therefore did not commit the City to particular actions. The road improvements
are outside the City limits and are mitigation measures agreed to by the Tribe in its DEIS.
Accordingly, the Court concluded that “it is unclear to us that the City is the governmental agency
that has ‘agreed’ to allow the Tribe to construct these traffic improvements.” The City, therefore, is
not the appropriate agency to conduct CEQA review.

Statutory and Categorical Exemption Cases
Hines v. California Coastal Commission (2010) 186 Cal.App.4™ 830

Sonoma County approved a development permit for Hines’ neighbor allowing construction of a
single-family home and garage within the Coastal Zone, subject to a 50-foot setback from the edge
of riparian vegetation in an adjacent natural drainage. The County adopted a categorical exemption
under CEQA Guidelines Section 15303 for its approval. The County’s Local Coastal Program
(LCP) requires a 100-foot buffer from riparian areas “unless the applicant can demonstrate that 100
feet is unnecessary to protect the resources of the habitat area.” The LCP did not identify this
riparian area as a “Sanctuary-Preservation area,” the LCP’s equivalent of the Coastal Act’s
“environmentally sensitive habitat area” (ESHA), nor does the riparian area qualify as an ESHA.
The development was approved by the County, based on a finding that a 100-foot buffer was not
needed, and Hines appealed the local coastal permit to the Coastal Commission. The Commission
declined to grant the appeal because it did not give rise to a “substantial issue.”

Hines sued the Commission and the County. The trial court held for the agencies. On appeal, the
Court of Appeal upheld the decision of the lower court.

Hines argued that the LCP’s buffer policy and the decision in McAllister v. California Coastal
Commission (2008) 169 Cal.App.4™ 912 [non-resource dependent uses are prohibited within
ESHAs] prohibit the development of the proposed home and garage. The Court disagreed.
Although the LCP policy recommends a 100-foot buffer, it also allows exceptions as noted above.
There was substantial evidence in the record that a 100-foot buffer was not necessary to protect the
resource. Further, the project is not within an ESHA; it is 50 feet from a riparian area that doesn’t
qualify as an ESHA.

The Coastal Act authorizes an appeal of the County-approved local coastal permit to the Coastal
Commission. The Commission must hear an appeal unless it determines that there are no
substantial issues being raised by the appeal. A substantial issue would be whether there is a
significant question that the permit conforms to the LCP. The Court found that substantial
evidence supported the Commission’s decision that no substantial issue existed.

Hines further asserted that the project should not be exempt from CEQA because it would have
potentially cumulative effects on sensitive riparian resources and would therefore fall under Section
15300.2, the exceptions to use of categorical exemptions. The Court held that CEQA does not
apply to the Coastal Commission’s determination that the appeal did not raise a substantial issue —
“the Coastal Commission did not ‘approve’ the project, they simply left the County’s decision
undisturbed.” Further, Hines had failed to exhaust his administrative remedies at the County level
by failing to raise the issue of the Section 15300.2 exception while the County was considering the
project. The Court noted that in situations where no public notice or comment period is provided,
the exhaustion requirement does not apply. However, in this case, Hines had ample opportunity to
comment during public hearings before the County Board of Zoning Adjustment and Board of
Supervisors.
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The Court noted that even when administrative remedies have been exhausted, the burden of proof
for a claim that a Section 15300.2 exception applies is with the plaintiff. Here, Hines had provided
no substantial evidence that approval of the home and garage would have a significant cumulative
effect. The unsupported claims made to the County were based on speculation, not fact.

Tomlinson v. County of Alameda (2010) 185 Cal.App.4™ 1029

[This case has been accepted for review by the California Supreme Court. As a result, this
decision is not final and the case cannot be used as precedent. The following summary is
provided only for context.|

Alameda County approved a small subdivision consistent with existing zoning on the basis of a
Class 32 (CEQA Guidelines Section 15332) categorical exemption (infill development “within city
limits”).

The Court’s inquiry focused on whether the County committed a prejudicial abuse of discretion in
adopting the Class 32 exemption. This is determined by reviewing the administrative record for
substantial evidence that would support the County’s determination, in light of the requirements of
Section 15332.

In his pleadings before the Court of Appeal, Tomlinson asserted for the first time that the infill
exemption did not apply because the project was not “within city limits” as required by Section
15332. The County argued that this section should be broadly interpreted to include urbanized
areas, not only cities, and contended that in any case, Tomlinson had failed to exhaust his
administrative remedies on this point by not raising the issue during the County’s deliberations on
the project.

The Court held that the doctrine of exhaustion of remedies does not apply to actions challenging an
exemption determination. Public Resources Code Section 21177 limits the exhaustion requirement
to “where (1) CEQA provides a public comment period or (2) there is a public hearing before a
notice of determination.” Here, there was no formal public comment period and no notice of
determination was filed. The Court noted that after it first heard the Tomlinson case earlier in
2010, the decision in Hines v. California Coastal Commission (issued in another appellate court
district) seemed to be at odds regarding the exhaustion of remedies under Section 21177. After
rehearing Tomlinson, the Court concluded that its earlier decision was correct.

The Court agreed that the plain meaning of “within city limits” requires that a project occur within
the boundaries of a municipality. It dismissed the County’s assertion that being in an urbanized
area was enough. Use of the Class 32 exemption conflicted with the plain language of Section
15332 and there was no substantial evidence to support the contention that the surrounding area
was urbanized.

Katzeff v. California Department of Forestry and Fire Protection (2010) 181 Cal.App.4™ 601

In 1988 and 1998, the Department (CDF) approved Timber Harvest Plans (THPs) for the property
adjoining Katzeff’s. In both cases, CDF required the retention of all trees within 200 feet of
Katzeff’s home to act as a wind buffer. More recently, the new owner of the property applied to
CDF for a “conversion exemption” to allow the removal of trees within the 200-foot wind buffer.
After CDF approved the exemption, Katzeff sued.

The THP process is a “certified regulatory program” under CEQA. Accordingly, the process of
developing a THP is the functional equivalent of the CEQA process. While a THP is not an EIR, it
is expected to adhere to CEQA’s policy goals. The California Supreme Court has held that:
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“in approving timber harvesting plans, the [administrative body] must conform not
only to the detailed and exhaustive provisions of the [FPA], but also to those
provisions of CEQA from which it has not been specifically exempted by the
Legislature” [Citation.]

“Significantly, the [FPA] and the Forestry Rules establish a statutory and regulatory
framework that, construed together with CEQA, confers on the Department the
obligation to see that cumulative impacts and alternatives to the project, as well as
other specified environmental information, be taken into consideration in evaluating
THP’s.” (Id. at p. 1393.) Moreover, “CDF has not only the authority but also the
duty to approve, disapprove, and impose mitigation measures on timber harvest
plans ..” (Ebbetts Pass Forest Watch v. California Dept. of Forestry & Fire
Protection (2008) 43 Cal.4th 936)

Katzeff argued that the CDF violated both CEQA and the Forest Practice Act (under which THPs
are prepared) by approving a conversion exemption that allowed the destruction of the wind buffer
that had previously been found necessary as a mitigation. CDF countered that issuance of a
conversion exemption is a ministerial act and that both of the prior THPs had expired, so their
mitigation measures were no longer in effect.

The Court disallowed the conversion exemption because it would have eliminated the mitigation
measures that CDF had previously, after due consideration, found necessary in order to avoid a
significant impact on Katzeff’s home. In the published portion of this case, the Court held:

“... where a public agency has adopted a mitigation measure for a project, it may not
authorize destruction or cancellation of the mitigation—whether or not the approval
is ministerial—without reviewing the continuing need for the mitigation, stating a
reason for its actions, and supporting it with substantial evidence. There may be
good reasons for CDF to conclude that the wind buffer is no longer necessary to
protect Katzeff’s house from the effects of the harvesting done pursuant to the 1988
and 1998 THP’s. While the passage of time may have eliminated the need for the
mitigation, it does not on its own render the mitigation inoperative, and CDF must
justify its decision to allow the buffer strip to be cut down.”

Negative Declaration and Mitigated Negative Declaration Cases

Communities for a Better Environment v. South Coast Air Quality Management District (2010)
48 Cal.4™ 310

Federal and state regulations require that all on-road diesel vehicles be equipped to run on Ultra-
Low Sulfur Diesel (ULSD) fuel. The ConocoPhillips Wilmington refinery proposed to modify its
existing plant to refine ULSD fuel. The proposed modifications did not increase the refinery’s
diesel production, but did require the installation of new equipment and changes in operations. It
applied to the SCAQMD for the necessary air quality permits. The SCAQMD prepared a mitigated
negative declaration for the project, based on its assertion that the “baseline” for analysis was the
refinery’s permitted boiler capacity.

During SCAQMD’s permitting process, Communities for a Better Environment (CBE) submitted
expert testimony that SCAQMD had underestimated the NOx that would be produced by the
modified refinery and countered that the baseline should be existing emissions, not those allowed
under the refinery’s permits. The SCAQMD approved the project.

CBE sued, prevailing at the Court of Appeal. SCAQMD appealed the decision to the California
Supreme Court. In its appeal, SCAQMD argued that the baseline should be the refinery running at
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full permitted capacity and that ConocoPhillips had a vested right to that level of capacity. The
Supreme Court disagreed and decided in favor of CBE. SCAQMD improperly relied on permitted
boiler capacity as the baseline when analyzing impacts of refinery changes for reformulated diesel
production. SCAQMD had prepared a negative declaration for the permit to allow Conoco
Refinery to make operational and equipment changes necessary for the production of reformulated
diesel. The Supreme Court held that the proper baseline is existing conditions, not permitted
conditions that had never actually occurred. In the words of the Court:

“An approach using hypothetical allowable conditions as the baseline results in
‘illusory’ comparisons that ‘can only mislead the public as to the reality of the
impacts and subvert full consideration of the actual environmental impacts,” a result
at direct odds with CEQA’s intent. (citation) The District’s use of the prior permits’
maximum operating levels as a baseline appears to have had that effect here,
providing an illusory basis for a finding of no significant adverse effect despite an
acknowledged increase in NOx emissions exceeding the District’s published
significance threshold.”

The Court also rejected the argument that the refinery had a vested right to the maximum use of the
boilers. First, the existing boiler permits “give ConocoPhillips no vested right to pollute the air at
any particular level” (emphasis in original). Irrespective of the reformulation project, the
SCAQMD may require the refinery to reduce its boiler’s emissions under its regulatory authority.
Second, the existing boiler permits do not give the refiner a vested right to operate the boilers for
the production of reformulated diesel. The existing permits would be unaffected by denial of the
reformulated diesel project. Finally, the vested right may “constitute a valid reason to forgo
particular mitigation measures, but are not an excuse to avoid realistic CEQA analysis.”

The Court made it clear that it was not dictating how existing refinery operations should be
measured for baseline purposes. Average emissions over a particular time period may work in
some circumstances; in others, “peak impacts or recurring periods of resource scarcity might be as
important environmentally as average conditions.” In any case, a “temporary lull or spike in
operations that happens to occur at the time environmental review for a new project begins should
not depress or elevate the baseline; overreliance on short-term activity averages might encourage
companies to temporarily increase operations artificially, simply in order to establish a higher
baseline.”

In the Appellate Court proceedings, SCAQMD had argued, in part, that the pollution credits
provided the refinery under the District’s RECLAIM program should considered in the baseline
computation, as part of its permitted capacity argument. They dropped that from their defense
before the Supreme Court. Accordingly, the issue of whether pollution credits can be counted
against the baseline was not decided. So, this case reaffirms that, as provided in CEQA Guidelines
Section 15125, baseline is normally existing conditions. It does not address whether pollution
credits (such as under the RECLAIM program) can be counted as part of the baseline.

Save the Plastic Bag Coalition v. City of Manhattan Beach (2010) 181 Cal.App.4™ 521

[This case has been accepted for review by the California Supreme Court. As a result, this
decision is not final and the case cannot be used as precedent. The following summary is
provided only for context.|

Manhattan Beach enacted an ordinance banning single-use plastic bags from retail establishments.
The City prepared an initial study for the ordinance and, despite having evidence that banning
plastic bags could increase the use of paper bags (which have demonstrated environmental impacts
of their own), adopted a negative declaration.
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In its negative declaration, the City concluded that impacts to air quality, traffic and landfill
capacity because of the increased use of paper bags would be relatively small with minimal or no
increase in pollutants generated from production and recycling and increase in truck traffic: plastic
bag bans imposed by political subdivisions in California are not widespread; all paper bags used at
point of sale in the City would be composed of at least 40 percent recyclable material; the City’s
population is only 33,852; the ordinance does not ban all use of plastic bags, only their distribution
at point of sale; only 11.2 percent of the City is zoned for commercial use; there are only 217
licensed retail establishments in the City that might use plastic bags; there are only two
supermarkets, three drug stores, and one Target store in the City known to be high volume users of
plastic bags; many restaurants and most fast food outlets use paper bags for take-out orders; plastic
bags would not be replaced by paper bags on a one-to-one ratio; a larger portion of paper bags is
recycled than plastic; the City represents a small proportion of regional landfill users; and in light
of anticipated education efforts, increased publicity and growing public concern for the
environment, it was expected that at least some percentage of plastic bags will be replaced by
reusable bags rather than paper bags.

Save the Plastic Bag Coalition, an organization of plastic bag manufacturers, brought suit alleging
that there was substantial evidence in the record supporting a “fair argument” for preparation of an
EIR. The Court agreed.

The City argued that the Coalition lacked standing to bring this lawsuit because it largely
represented commercial interests, not a bona fide concern for the environment. The Court held that
CEQA has a very broad standing provision in order to ensure that the public interest in protecting
the environment is upheld. The Coalition had shown itself to have a sufficient interest in protecting
the environment from the effects of increased use of paper bags.

The Coalition successfully argued that studies that had been provided to the City during the CEQA
process established that ordinances banning plastic grocery bags led to increased use of paper bags,
and that paper bags have a number of adverse effects on the environment as a result of their
manufacturing process. The Court explained that the fair argument standard creates a low
threshold for preparation of EIRs. The City’s findings regarding why its ban would not have a
significant effect were trumped by evidence of a potential impact.

This was a split decision. One of the justices wrote a stinging dissent that begins: “Requiring the
small city of Manhattan Beach (City), containing a little over 33,000 people, to expend public
resources to prepare an environmental impact report (EIR) for enacting what the City believes is an
environmentally friendly ordinance phasing out the retail distribution (not use) of plastic carryout
bags within the City and promoting the use of reusable bags (not paper bags)' stretches the
California Environmental Quality Act (Pub. Resources Code, § 21000, et seq.) (CEQA) and the
requirements for an EIR to an absurdity.”

Environmental Impact Report Cases

Sunnyvale West Neighborhood Assoc. v. City of Sunnyvale City Council (December 16, 2010)
Sixth District Case No. H035135

' The City’s Staff Report on the ordinance concludes that “the City Council could consider a plastic bag ban

as the first step toward encouraging the use of reusable bags. If the City Council decided to adopt [the
ordinance], Staff will begin an aggressive education and outreach campaign to inform our residential and
business community of the ban and to promote the use of reusable bags.”
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The City approved the Mary Avenue Extension (MAE), a new 4-lane north-south road extension
that included a bridge over the US 101 and State Route 237 freeways and light rail tracks. The
MAE was intended to provide a new alternative connector to areas north of US 101 and alleviate
existing and future traffic congestion in the Moffett Park area and other areas adjoining Mary
Avenue. The City characterized this as a congestion relief project that would result in improved
traffic flow, further stating that the MAE was not a traffic generator and simply accommodated
planned future growth.

The EIR for the MAE used 2020 conditions without the project (2020 conditions) as its baseline for
traffic analysis (this baseline was also reflected in the air quality and noise analyses). This future
baseline allowed the City to reflect the General Plan’s growth projections, as well as use the
regional transportation model to project the 2020 baseline conditions. The Santa Clara Valley
Transportation Authority’s (VTA’s) traffic impact analysis guide suggests consideration of future
improvements when preparing traffic analyses. The City took this as a justification for selecting
2020, the approximate time that it thought the MAE might be built, as the baseline. The EIR did
not consider the MAE’s traffic and related impacts on the existing environment.

The Neighborhood Assoc alleged that 2020 conditions is an inappropriate baseline for the MAE
EIR. They asserted that using this future baseline prevented the average citizen from being able to
determine what incremental impacts the project might have on the traffic in the neighborhood. The
trial court agreed, decertifying the EIR and invalidating approval of the MAE.

The Court of Appeal agreed. The Court held that determining whether a future baseline complies
with the requirements of CEQA is a question of law. As a result, the Court will apply its judgment,
without the usual deference to the City’s determination.

Although not made public at project hearings, the City had commissioned a peer review of the
administrative draft EIR before its release for public review. The peer reviewer had suggested that
using 2020 conditions as the traffic baseline was problematic because it did not follow the usual
CEQA Guidelines provisions. City staff dismissed these concerns noting that this was not a traffic
generator, accommodated planned future growth, and that the VTA’s traffic impact analysis guide
supported this approach. It also facilitated using VTA’s regional transportation model to project
the 2020 conditions. The peer review was part of the administrative record reviewed by the Court.

The CEQA Guidelines provide that the baseline for environmental analysis is “normally” existing
conditions at the time the NOP was released or the environmental analysis was begun. In its
Communities for a Better Environment v. South Coast Air Quality Management District (2010) 48
Cal.4™ 310 decision, the California Supreme Court disallowed the use of a hypothetical future
condition as the baseline for air quality analysis. At the same time, Supreme Court held that, based
on the “normally” language in the CEQA Guidelines, there is some flexibility when determining
baseline. However, the Sunnyvale Court found no legal precedent for baseline beyond the expected
date of project approval. It found nothing in the Supreme Court decision sanctioning the use of
predicted conditions on a date subsequent to project approval as a baseline.

The Court found that the City had no basis for selecting a 2020 baseline. Staff testimony at the
public hearing was opinion without an apparent factual basis — a “guesstimate” of when the project
might be completed. The VTA’s transportation impact analysis guide expressly notes that it is not
for use in CEQA analyses. So, it did not provide substantial evidence to support the 2020 baseline.
Even if it had asserted its use for CEQA analysis, the Court would have examined that in light of
CEQA'’s statutory requirements, not simply accepting the word of VTA as to its applicability.

The Court held that nothing in CEQA allows roadway project to be evaluated differently than other
projects. Being a “traffic congestion-relief project” confers no special dispensation from impact
analysis. A roadway project aimed at reducing regional traffic problems might still have adverse
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effects in the immediate vicinity of the project. The “industry practice” of evaluating traffic
improvements based on future scenarios doesn’t alter CEQA’s mandates.

The Court held that the 2020 baseline precluded an adequate analysis of the project’s incremental
traffic impacts. The baseline of future traffic conditions obscures the severity of the project’s
impacts. In fact, City staff presented its Council with some back-of-the-envelope numbers
estimating the change from existing conditions and the numbers showed substantial traffic
increases not reflected in the EIR. The air quality and noise analyses based on the wrong baseline
for traffic analysis were similarly inadequate.

Using the incorrect baseline was a prejudicial abuse of discretion by the City. The missing
information was essential to a basic understanding of whether the MAE itself would result in a
significant effect. The Court agreed with the trial court that the EIR, by using 2020 traffic
conditions as its baseline “did not adequately explain to an engaged public how the proposed
project was expected to change the present conditions in which they currently lived.”

Cherry Valley Pass Acres and Neighbors v. City of Beaumont (Nov. 22, 2010) 190 Cal.App.4™
316

The City approved the Sunny-Cal Specific Plan and certified an EIR for 560 residential units on
200 acres of agricultural land that previously supported an egg ranch. By the time of approval, the
project had been revised and reduced in size from its original proposal.

Cherry Valley challenged the adequacy of the EIR and related findings, alleging that the analyses
of water supply and agricultural impacts were inadequate and that findings were not supported. The
trial court denied challenge and the Court of Appeal affirmed that decision.

Cherry Valley overlies the Beaumont Groundwater Basin, which is in overdraft. Prior adjudication
of the groundwater basin among the overlying cities, water districts, and landowners allocated the
project a 1,484 acre-feet/year (afy) water right. Project demand is estimated to be about 531 afy.

Although the defunct egg ranch had used approximately 1,300 afy of water, the existing grazing
use of the land used about 50 afy. The City determined that the baseline for analyzing water impact
was the site’s 1,484 afy adjudicated entitlement, not its existing 50 afy use. Cherry Valley argued
that the baseline should be 50 afy because that is the existing condition. The Court held that the
choice of baseline was a discretionary decision of how existing physical conditions without project
could most realistically be measured. Existing conditions is not always the baseline. The City’s
selected baseline was supported by substantial evidence:

e Adjudicated water right; similar to prior egg farm water use at the site
e Adjudicated water right was unaffected by closure of the egg farm
e The groundwater entitlement is not a hypothetical allowable condition

A Water Supply Assessment (WSA) was prepared for the original, larger project proposal. In it, the
water district concluded that there is water sufficient for project and described existing and future
water sources in detail. This conclusion was not affected by the subsequent downsizing of the
proposal. A subsequent update to the district’s Urban Water Management Plan (UWMP) differed in
some respects from the WSA, but similarly recognized the site’s right to water from the adjudicated
basin.

Cherry Valley alleged that inconsistencies between WSA and the UWMP update were not
addressed in the EIR, and showed that the EIR did not meet the Vineyard Area Citizens standard for
analysis of water supply. Under Vineyard, an EIR is inadequate if it ignores or assumes a solution
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to the problem of supplying water; the EIR must analyze the impacts of providing water to the
entire project; future water supplies must be identified and bear a likelihood of actually being
available; and where it’s impossible to confidently determine that future will be available, the EIR
must discuss possible replacement sources and of the environmental consequences of those sources.

The Court dismissed this argument. The EIR satisfactorily showed a reasonable likelihood that
water from an identified source would meet project demands over 20 years. The project site has
sufficient water right and the water district has the capacity to deliver that water. In addition, the
project would cause no additional withdrawals from the groundwater basin beyond existing
overdraft conditions. The Court held that this satisfies CEQA and that it is not required to
determine whether the project demand will be met from sources other than the entitlement and
water district, nor is the EIR required to show that the total water supply/demand within the water
district are in balance. The EIR adequately met its responsibility to provide sufficient information
to allow a reasoned decision. CEQA does not require an EIR to show that a project is certain to
have sufficient water supplies.

The EIR concluded that the project would have a significant direct impact on agriculture by
removing land from agricultural production and contribute to a significant cumulative impact on
regional agriculture caused by the rapid urbanization of the area. The EIR determined that there is
no feasible mitigation to avoid this impact. It also concluded that none of the alternatives that
would reserve all or a portion of the land for agricultural use was economically feasible. This
conclusion was supported by financial analyses of the cost of each of the alternatives.

Cherry Valley argued that there is no evidence supporting the infeasibility of agricultural mitigation
measures and the alternatives with onsite agriculture. The Court disagreed. The EIR contained
substantial evidence that land values and potential land use conflicts with continuing urbanization
made measures to reduce impact on agricultural uses in the area facially infeasible. An EIR is not
required to consider every possible mitigation measure or alternative. The City’s EIR analyzed a
reasonable range, including alternatives that would continue agricultural use on all or a portion of
the property.

EIR discussed a reasonable range of onsite alternatives and substantial evidence supported the
findings of infeasibility. Similarly, the statement of overriding considerations was supported by
substantial evidence. The Court declined to substitute its judgment for the City’s in selecting the
benefits provided by the project.

California Oak Foundation v. The Regents of the University of California (2010) 188
Cal.App.4™ 227

The Regents approved the construction of a new Athlete Center at UC Berkeley, as well as Phase I
of renovations and seismic safety improvements to its aged Memorial Stadium, consisting of
moving current programs out of the stadium and into the Athlete Center. These actions were part
of the “Integrated Projects” — a series of capital improvements at the campus including Phases II
and IIT of the Memorial Stadium upgrades. Only the Athlete Center and Phase I of the stadium
work were approved at that time, based on the EIR prepared for the Integrated Projects. The
Regents certified an EIR for the Integrated Project that was tiered upon the prior EIR for the 2020
Long Range Development Plan (LRDP) for the campus.

The California Oak Foundation (Foundation) brought suit against the Regents under the Alquist-
Priolo Earthquake Fault Zoning Act and CEQA, challenging approval of the Athlete Center and
Phase I of the Memorial Stadium work, as well as the Integrated Projects EIR. The trial court held
for the Regents and the Court of Appeal affirmed that decision. The Court of Appeal also granted
the Regents the cost of preparing the administrative record.
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The Court found that the Regents had sufficiently examined the question of whether the Athlete
Center project was an expansion of the Stadium to determine that it was not. As such, the Regents
were justified in concluding that the Alquist-Priolo Act’s prohibition on building over an active
fault did not apply.

The Foundation challenged the EIR on several grounds: the baseline didn’t include information
from a geotechnical report released after circulation of the DEIR; the project description was not
detailed enough; the statement of objectives was too broad; the discussion of project alternatives
did not discuss a separate alternative for each element of the Integrated Projects; impacts to the oak
trees in the Memorial Grover were not considered biological impacts; and the treatment of
archaeological resources was insufficient. The Foundation also asserted that certification of the
FEIR by the Committee on Grounds and Buildings was an improper delegation of lead agency
responsibility by the Regents; approval of funding for studies equated to approval of the project
prior to compliance with CEQA; the EIR should have been recirculated; and both the findings and
statement of overriding considerations lacked supporting substantial evidence.

The Court dismissed each of these claims in turn. The environmental baseline was sufficiently
detailed to enable the Regents to analyze and draw conclusions as to the significance of the
geologic impacts. The geotechnical report completed after the DEIR simply confirmed the
information already provided in the DEIR. The Court found that adding the information from the
geotechnical report merely clarifies the DEIR. It is not significant new information requiring
recirculation. In addition, the information from the report was disclosed in the Final EIR.

The Foundation argued that the project description lacked the specificity required of a “project-
level” EIR. The Court disagreed because the project description addressed each of the Integrated
Projects and included the minimum information required under Guidelines Section 15124. The
description of the Athlete Center, the first of the projects to come up for approval, was more
detailed than that of the other projects. The Regents explanation that additional CEQA analysis
would be done as the other projects were designed satisfied the Court. Deferral of a detailed
analysis of the other projects does not violate CEQA where there is no meaningful information
about a speculative future project.

The Foundation argued that the project’s objectives were so vague “that they could be fulfilled by
almost any project, rendering them useless for their intended purpose of assisting evaluation of
alternatives.” The Court, looking at the objectives as a whole, concluded that “the objectives
chosen by the University do in fact serve the requisite purpose of assisting in the development and
evaluation of a reasonable range of alternatives.”

The EIR examined five alternatives to the project, including no project. The Foundation objected
to the fact that each of the project alternatives included several components of the Integrated
Projects rather than providing alternatives to the individual projects themselves. In addition, the
DEIR included a comparison matrix that allowed the potential impacts of each component of each
alternative to be compared against its corresponding component within the Integrated Projects. The
Court concluded that given an EIR’s discussion of alternatives must be reasonably detailed but not
exhaustive, the Regents had made an objective, good faith effort to provide a meaningful discussion
of a range of reasonable alternatives that met most or all of the project’s objectives.

The Foundation argued that the EIR failed to fully disclose the Integrated Project’s adverse impacts
on archaeological resources and to integrate the related mitigation measures adopted under the
University’s 2020 LRDP EIR. The Court found that the Integrated Project’s EIR adequately
disclosed that the project has the potential to destroy archaeological resources lying beneath the
site. In addition, the University promised that the Integrated Projects would incorporate the
mitigation measures and best practices identified in the LRDP EIR. The Court took that as “a firm
commitment” to adequate mitigation and dismissed the argument.
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The project would remove several coast live oaks in the Memorial Oak Grove (leading to a well-
publicized protest complete with tree sitters). The Integrated Project EIR referred to the LRDP
EIR’s discussion of biological resources, which found that the oaks are not sensitive biological
resources because they are located in an urbanized area of the campus with little or no remaining
natural vegetation. The Court held that this was a proper approach. The LRDP EIR discussed all
projects under the LRDP, including the Integrated Projects. The NOP for the Integrated Project
EIR advised that this EIR would tier from the LRDP EIR’s analysis of impacts on biological
resources.

The Foundation challenged the adequacy of the Regents CEQA findings; asserting that the findings
were not supported by substantial evidence. The Court disagreed, citing evidence in the record that
supported the findings. The Foundation also challenged the statement of overriding considerations
for allegedly lacking substantial evidence in support. The Court disagreed here as well. The
alleged shortcoming of not mentioning the loss of trees stated an argument that the Court had
already rejected in finding the biological impact analysis to be adequate.

The Foundation further contended that the Regents violated CEQA by approving the Athlete Center
before completing its environmental review. They pointed out that the Regents’ Committee on
Grounds and Buildings approved a budget for the Athlete Center three weeks before the Committee
certified the EIR and gave final approval to the Athlete Center project. The Regents pointed out
that their adopted CEQA rules prohibit the expenditure of any funds for the construction of a
capital project before the project’s EIR is certified and its design is approved, but do allow the
expenditure of funds for initial planning and feasibility studies. The latter was the expenditure
approved in their first action on the Athlete Center. Their second action was to approve the Athlete
Center design. The Court noted that CEQA allows a lead agency to determine the point at which a
final approval is made (Guidelines Section 15352(a)) and to fund feasibility or planning studies for
possible future actions without an EIR (Public Resources Code Section 21102). The Court found
that the Regents had complied with both these requirements.

The Regents, under an adopted U.C. CEQA policy, delegated to the Committee on Grounds and
Buildings design approval for most projects costing in excess of $10 million. The Foundation
argued that this was an illegal delegation of CEQA authority. The Court disagreed. An agency
may properly delegate CEQA authority to the decision making body that is authorized to approve
the project. The Regents had done so in this case and the established procedure had been followed.
The Court also awarded the Regents their cost for preparing the administrative record.

Center for Biological Diversity v. County of San Bernardino (2010) 185 Cal.App.4™ 866

San Bernardino County approved a biosolids composting facility on a 160-acre site near the town
of Hinkley in the Mojave Desert. The facility was proposed to compost up to 200,000 tons yearly
of biosolids and green plant material to produce agricultural grade compost. The facility was
proposed to be open-air, utilizing both windrow and static pile composting methods. The site had
no utilities and the facility would use chemical toilets, cellular phone service, and diesel-generated
and solar electrical power. The County prepared an EIR for the project identifying significant
effects on air quality, water quality, hazardous materials, biological resources, and cultural
resources. The EIR examined three alternatives to the project, including no-project, reduced
capacity, and alternative site.

The Center sued and the trial court decertified the final EIR on the grounds that it did not
adequately analyze the feasibility of an enclosed composting facility as an alternative or address the
issue of water supply for the facility. In addition, the trial court concluded that a water supply
assessment should have been prepared for the project. The Court of Appeal upheld the decision of
the lower court.
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The EIR concluded that even after implementing mitigation measures the project would have a
significant, unavoidable impact on air quality. The EIR examined the alternative of an enclosed
composting facility, but determined that its emissions would still exceed the AQMD’s thresholds
and that it would be substantially more expensive than the open-air facility. The County relied
upon a consultant’s analysis of the costs of constructing and operating an enclosed facility, which
found the cost to be 28 to 41 times more than the proposed project and the unlikelihood of
obtaining financing, in finding this alternative to be economically infeasible. The County also
concluded that the alternative was technologically infeasible because the site lacked electricity that
would be needed to operate an enclosed facility. Therefore, this alternative was not further
analyzed in the EIR.

Case law provides that if an alternative is identified as potentially feasible, an in-depth discussion is
required in the EIR. The CEQA Guidelines provide that an EIR must explain its reasons for
rejecting an alternative. The Court concluded that the County’s dismissal of the enclosed facility
alternative was not supported by substantial evidence. Although the County consultant’s study
concluded that an enclosed facility would be much more expensive than the project, it relied upon
information from a single enclosed facility located in Rancho Cucamonga. Because comments on
the DEIR advised that there were other enclosed facilities operation in Los Angeles and Riverside
Counties, as well as throughout the country, the Court held that the EIR should have looked at the
costs of those other facilities as well in order to provide a broader view of what might be
economically feasible.

The Court dismissed the consultant’s conclusions regarding the financial feasibility of the enclosed
alternative. The consultant was from an environmental engineering consulting company and had
no record expertise in financing. Nor, was there evidence that the consultant had contacted lenders
or other sources of financing to determine its availability. Further, the consultant did not analyze
the total cost of doing business and the prices that could be charged by its competitors in
concluding that an enclosed facility would be non-competitive.

The technological feasibility conclusion was similarly dismissed. In the Court’s point of view, the
“real question” was not whether electricity could be brought to the site (the nearest line was one
mile away), but how much that would cost and how much time would be involved.

The EIR stated that the proposed project would use approximately 1,000 gallons of water per day,
mostly for dust control, and mentioned that water would come from an on-site well, by trucking
from off-site, or a combination of both. Otherwise, the EIR had no substantive discussion of water
supply, and no formal water supply assessment (WSA) had been prepared. Comments on the DEIR
suggested that water supply discussion was inadequate, the necessary amount of water was
underestimated, and that the site would also need water for fire fighting and sanitation.

Water Code Section 10910, et seq establishes the requirements for undertaking a WSA in
conjunction with a CEQA analysis. The Court reviewed Section 10912’s definition of “project”
requiring a water supply assessment. Subsection 10912(a)(5) includes a processing plant
occupying more than 40 acres of land. The project proponent argued that the composting facility
was not a “processing plant” since it involved only a small administration building. The Court
dismissed this argument, stating that “[a]n open-air composting facility is a ‘project’ within the
meaning of subdivision (a)(5) of section 10912 if it meets the acreage threshold, even if the only
structures on site are small ones.” The proponent further argued that a water supply assessment is
only required when the project would demand at least as much water as a 500 dwelling unit project.
The Court rejected that argument as well, because subdivision (a)(5) “contains no limitation
pertaining to water useage.” The proponent also argued that the water supply assessment required
did not apply because the project was not to be supplied by a public water system or the County.
The language in Section 10910 states that a WSA must be undertaken for qualifying projects by
either the water system that would supply the project or the city or county within whose jurisdiction
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the project is located. The Court concluded that “Section 10910 establishes that a WSA is required
for a ‘project’ within the meaning of section 10912, subdivision (a), even when a public water
system is uninvolved.”

Finally, the proponent argued that plaintiffs had failed to exhaust their administrative remedies
regarding the WSA because no one had raised the specific issue of compliance with Section 10910
et seq during the CEQA process. The Court was not convinced. It concluded that by means of
comments alleging the inadequacy of the EIR’s water supply analysis “the County was apprised of
the relevant facts and issues, and the purpose of the exhaustion doctrine was satisfied without the
citation of Water Code provisions during the administrative proceedings.”

Plaintiffs claim for attorneys fees under the “private attorney general doctrine” was upheld. The
Court found that the claim was consistent with Civil Procedure Code Section 1021.5: enforcing the
provisions of CEQA is “an important right” and the action in bringing this suit conferred a
“significant benefit” on the public. After reviewing the trial court’s decision to reduce the fees
awarded from the total amount originally requested by the Center for Biological Diversity, the
Court upheld that reduction in fees and the reasoning behind it. There was, however, no reason to
reduce the fee further on the theory that the Center had only partially prevailed in the case.

Communities for a Better Environment v. City of Richmond (2010) 184 Cal.App.4™ 70

In the face of acrimonious public controversy, the City approved an upgrade to the Chevron
refinery to enable the refinery to process a broader range of crude oils and gasoline with improved
air quality characteristics. The City prepared and certified an EIR for the project. Much of the
controversy centered on whether the upgrade would enable Chevron to process more heavy crude at
the refinery and the refinery’s greenhouse gas (GHG) emissions. CBE sued the City after approval
of the project, alleging that the EIR failed to clearly describe the baseline for analysis, that GHG
emissions would be significant, the GHG mitigation was improperly deferred, and that the EIR
failed to include analysis of a 21-mile long pipeline to be installed in conjunction with a hydrogen
plant that was also being built on the Chevron refinery.

The trial court invalidated the EIR on those grounds. The Court of Appeal upheld the lower court
on all grounds, but one.

The Court found that the draft EIR failed to adequately describe the baseline use of various grades
of crude oil at the refinery. CBE presented expert opinion that the upgrades would actually allow
the refinery to process heavier crude oil (with its own impacts) than currently. It also submitted
information that Chevron had represented its project to the Securities and Exchange Commission as
enabling the processing of heavier crude oil than currently. Although the City had its own expert
explain why that wouldn’t be the case, the Court was concerned because the City’s expert relied on
proprietary info from Chevron that was not shared with the public. The Court made a point of
stating that CEQA requires public disclosure of the bases for the analysis so that public may review
and confirm that analysis. Further, the expert opinion was presented at the FEIR stage, rather than
in the DEIR, and that limited the ability of the public to consider the information. The Court
concluded that failure to describe the baseline conditions made it impossible to determine whether
the upgrade would result in an expanded capacity for the refinery to process heavy crude and what
might be the environmental impacts of an expanded capacity.

The City estimated that the upgraded facility would have a net increase in CO2e of 898,000 metric
tons yearly, but concluded in the DEIR that determining the significance of the emissions would be
too speculative given the uncertainty around the GHG issue. The Court rejected that approach and
criticized the City for not reaching a conclusion of significance until after the Final EIR was
available. The Court also criticized the lack of information about how the City derived its
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emissions estimate. The Court affirmed that a project’s GHG emissions is a CEQA issue and the
City’s required to openly analyze and disclose its significance.

The EIR concluded that the project’s GHG emissions would be less than significant with
mitigation. The mitigation measure consisted of requiring Chevron to adopt a plan for GHG
reduction (subject to City Council approval) within 1 year of approval of the project. The
mitigation measure’s “performance standard” was that the GHG reduction plan reduce emissions to
net zero. The mitigation measure identified a number of potential actions that might be included in
the GHG reduction plan. The Court would have none of this. It concluded that the plan was
improperly deferred mitigation that failed to meet the standards for deferral set out in the
Sacramento Old City Association and California Native Plant Society (Rancho Cordova) cases.

The Court reversed the trial court on the issue of piecemealing. Separate from the upgrade,
Chevron was leasing a portion of its refinery to a third party who would operate an expanded
hydrogen plant and who proposed to install a 21-mile pipeline to transport hydrogen not used by
Chevron at the refinery. CBE argued that this was part of the refinery upgrade and should have
been included in the EIR. The Court disagreed. The hydrogen plant was separately operated and
was independent of the refinery upgrade, the County was the lead agency (not the City), the
pipeline was the subject of its own EIR, and the refinery EIR described the hydrogen plant
improvements and included the pipeline in its cumulative impact analysis. There was no
piecemealing here.

Watsonville Pilots Assoc. v. City of Watsonville (2010) 183 Cal.App.4™ 1059

This case is about the Watsonville 2030 General Plan and the extent to which it must conform to
the State Aeronautics Act (SAA, Public Utilities Code Section 21670 et seq.) in its approach to
planning areas adjoining the City’s airport. While preparing the 2030 General Plan, the City passed
a resolution modifying the city-owned Airport’s 2003 Master Plan to reduce its protections for
residential and other uses. The adopted 2030 General Plan then reflected the revised Airport
Master Plan. The City certified an EIR for the 2030 General Plan. The EIR relied primarily on the
Airport Master Plan for its discussion of airport hazards and deferred a more detailed examination
of hazards to the future specific plan for the Buena Vista area.

The Watsonville Pilots Association and Sierra Club (collectively, Pilots Association) sued the City,
alleging a failure to comply with the SAA, failure to fully examine in the EIR future hazards to
residents, failure to consider a reasonable range of alternatives, and failure to examine the 2030
General Plan’s water supply in the EIR. The trial court decided in favor of the Pilots Association
and invalidated the 2030 General Plan and EIR. The trial court did not, however, find the EIR’s
analysis of future water supplies to be inadequate. Both the City and the Pilots Association
appealed

The Court of Appeal affirmed the lower court’s decision. The SAA is intended to protect public
safety by ensuring the orderly expansion of airports and the adoption of land use measures that
minimize the public’s exposure to excessive noise and safety hazards in areas around public
airports. As amended in 1994, the SAA includes provisions for situations where there is a county
Airport Land Use Commission (ALUC), where the county board of supervisors has adopted an
alternative procedure to the ALUC, and where there is neither an ALUC nor an alternative
procedure. Santa Cruz County and the City of Watsonville fall into the last of these categories
(apparently the only county in the state to do so). The 1994 amendments also assigned greater
weight to the Airport Land Use Planning Handbook prepared by Caltrans. According to the Court,
the Handbook is a guide for counties with an ALUC; must be relied upon relative to height, use,
safety, and density criteria by alternative procedure counties; and in the case of Watsonville, the
City must adopt in its General Plan noise and safety criteria that are consistent with the criteria in
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the Handbook. As a result, Watsonville’s 2030 General Plan, which conflicted with the
Handbook’s restrictions on land uses near airports, was therefore invalid.

The Pilots Association argued that the EIR for the 2030 General Plan failed to analyze the impacts
of the plan’s deviation from the Handbook criteria. The EIR apparently acknowledged that the
airport would potentially create a safety hazard for residents and employees nearby, and relied upon
the general plan’s requirement that land use conflicts be addressed in the future Buena Vista
specific plan and several of the General Plans implementation measures for mitigation. The EIR’s
conclusions were based on the changes to the Airport Master Plan that conflicted with the
Handbook. Further, the EIR did not discuss the related deletion of the Handbook’s development
restrictions that made possible the level of development being proposed for the Buena Vista area.
The Court concluded that the “City violated CEQA because the FEIR failed to adequately analyze
the airport-related impacts of the 2030 General Plan.”

The Pilots Association also successfully argued that the FEIR failed to consider a reasonable
reduced development alternative. Although the FEIR examined three alternatives, only the no-
project alternative represented less development and it did not meet most of the project objectives.
The Court held that the reduced development alternative need not meet all of the project’s basic
objectives (including the objective of meeting the City’s regional housing needs allocation), as long
as it met most of them and also reduced or lessened the General Plan’s significant impacts.

The Pilots Association asserted that the FEIR’s water supply analysis was inadequate. Here, the
Court disagreed. The analysis conformed to the requirements set out in the Supreme Court’s
Vineyard Citizens decision. CEQA doesn’t require a general plan EIR to establish a likely source
of water, but it must address the impacts of supplying water to the project. The FEIR included a
detailed discussion of the water supply situation within the region, including overdraft conditions,
and the City’s extensive conservation policies. In the words of the Court:

“While the FEIR did not attempt to predict with precision exactly how much each water
conservation measure would reduce water usage, the detail provided about the nature of these
measures and the uncertainties inherent in such long-term forecasts provide adequate support for
the FEIR’s predictions, particularly in light of the FEIR’s detailed calculations supporting its
conclusion that most of the increased water usage associated with the new development would be
offset by conversion of farmland.”

The Court did not expect the FEIR “to resolve the overdraft problem, a feat that was far beyond its
scope.” The FEIR properly discussed the problem and acknowledged that the long-term overdraft
problem will continue to be a concern.

Jones v. The Regents of the University of California (April 7,2010) 183 Cal.App.4th 818

U.C. Berkeley prepared a program EIR for the 2006 Long Range Development Plan (2006 LRDP)
for the Lawrence Berkeley National Lab. The 2006 LRDP provided for a substantial expansion in
the size of the National Lab, which currently occupies a site on the Berkeley campus, as well as
leased facilities in Berkeley, Oakland, and Walnut Creek. The 2006 LRDP would have the
practical effect of expanding the campus facilities over time in order to cluster the research and
academic uses closer to each other. The EIR considered five alternatives to the LRDP, including
no project, two reduced-size projects, one off-site alternative, and one historic preservation
alternative. In approving the 2006 LRDP and rejecting the alternatives, the Regents relied upon six
objectives and the underlying purpose of the LRDP which encourage the consolidation of the
National Lab facilities on campus.
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Jones sued the Regents to overturn the EIR and the 2006 LRDP. On appeal, Jones argued that the
EIR should have examined a “true off-site alternative” that, presumably, would move the National
Lab off campus, and that the EIR’s alternatives were improperly dismissed on the basis of
“undefined” project objectives. Jones also claimed that the EIR failed to adequately address water
quality concerns.

The Court of Appeal rejected the arguments and decided in favor of the Regents. In the published
portion of the case, the Court reviewed the six project objectives and found them suitably defined
to form the basis of rejection of alternatives. Further, the Regents decision in rejecting the
alternatives was based on substantial evidence in the record. An EIR is not required to consider
every conceivable alternative the 2006 LRDP’s EIR examined a reasonable range. The “true off-
site alternative” suggested by Jones was properly rejected because it would not meet the objective
of bringing the National Lab’s research and academic uses together and, presumably, would be
more expensive since it would involve moving the bulk of the National Lab from its current
location.

On the subject of water quality, the Court found that Jones had failed to exhaust her administrative
remedies. Jones’ comments on the EIR raised general issues about water quality, but not the
specific issue (alleged failure to meet numeric standards) raised in the litigation. The Court held
that the general comments on the EIR failed to put the Regents on notice about the specific claims
and, therefore, they were not offered an opportunity to respond to the assertions or to revise the
EIR, if necessary, before the EIR was certified. The Court would not consider an argument that
had not been adequately raised during the CEQA process.

Melom v. City of Madera (2010) 183 Cal.App.4™ 41

The City approved a 795,000 square-foot shopping center on a 100-acre site for which it prepared
an EIR. Subsequently, the City approved a site plan that changed the project such that the largest
retail space grew from 138,000 square feet to 198,484 square feet to accommodate a “Super
Target” store. The overall retail area was not increased. No subsequent or supplemental EIR was
prepared to address that change. The City prepared an addendum concluding that there were no
substantial changes to the project requiring major revisions to the original EIR. No one raised any
objections when the City approved the addendum for the revised project.

Melom sued the City, alleging that the addition of a supercenter to the project automatically
requires analysis of potential urban decay effects, based on the holding in Bakersfield Citizens for
Local Control v. City of Bakersfield (2004) 124 Cal.App.4th 1184. Melom submitted no evidence,
nor did they point to any evidence in the administrative record, that any potential for urban decay
might result from the project at hand. Melom further argued a supercenter was not analyzed in the
original EIR and therefore needed to be analyzed in a subsequent or supplemental EIR. The trial
court denied Melom’s claims.

The Court of Appeal affirmed the judgment in favor of the City. The Court clarified that
“Bakersfield Citizens did not hold and should not be construed as holding that the inclusion in a
project of a retail store called a ‘supercenter’ necessarily triggers a requirement that the project’s
EIR include an examination of possible urban decay effects.” In other words, simply because the
project involved a supercenter did not create a presumption that urban decay might occur. The
original EIR was certified 9 months before the addendum. The statute of limitations for challenge
of that document had long past. Melom could have challenged the adequacy of the addendum in
analyzing the revised site plan, but no objections were made to its adoption. The Court found that
the City had followed the process required for adoption of an addendum and that Melom had
“demonstrated no failure to comply with CEQA.”
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Certified Regulatory Program Case

San Joaquin River Exchange Contractors Water Authority, et al. v. State Water Resources
Control Board (2010) 183 Cal.App.4™ 1110

The Central Valley Regional Water Quality Control Board and, subsequently, the State Water
Resources Control Board, approved two amendments to the Basin Plan establishing a total
maximum daily load (TMDL) for salt/boron in the Lower San Joaquin River and a study of
dissolved oxygen (DO) in the Stockton Ship Channel that will lead to a TMDL for oxygen-
demanding substances in the future. Typical for TMDLs, the amendments set out management
objectives, but leave the choice of implementation measures to the dischargers. Basin Plan
amendments are a “certified regulatory program” under CEQA (see CEQA Guidelines Sections
15250—15253), meaning that the amendment process has been certified by the Secretary of
Resources as the functional equivalent of CEQA. The Final Staff Report is considered a substitute
environmental document and no separate EIR or Negative Declaration is required.

The River Exchange and others (collectively, “the River Exchange”) brought suit against the
Board’s Basin Plan amendments, as well as its CEQA compliance. This discussion only focuses on
the portion of the lawsuit dealing with CEQA. The trial court decided in favor of the Board and the
Court of Appeal affirmed that decision.

The Court found that the Final Staff Report for the salt/boron TMDL was the functional equivalent
of an EIR. It included an environmental impact checklist, discusses potential impacts and their
significance, and evaluated four project alternatives and 15 options for implementing the TMDL.
The Final Staff Report also included a section entitled “CEQA Summary” that described its
compliance with CEQA.

The River Exchange argued that the Final Staff Report failed to analyze the impacts of constructing
and operating the infrastructure needed to implement the TMDL. The Court disagreed. In this
case, “...CEQA analysis cannot reasonably be performed until the ... dischargers (individually or
collectively) choose the methods and infrastructure they will use to manage irrigation return flows
in excess of their [salt/boron] TMDL load applications and apply for required permits to develop
and operate management facilities.”

The River Exchange also asserted that, because the Final Staff Report notes that potential impacts
to biological resources could be mitigated further by the addition of freshwater flows to the river,
the analysis should have considered the sources of that supply and consider the impacts of
acquiring it (based on the holding in Vineyard Area Citizens for Responsible Growth v. City of
Rancho Cordova (2007) 40 Cal4™ 412). The Court disagreed again. This situation is
distinguishable from the Vineyard case because the State Board already holds the water rights
authority to allocate the needed flows. There is no new water needed, nor would water imports be
necessary.

The River Exchange also contended that the TMDL may make farming uneconomical, soil
unproductive, or require expansion of a treatment plant — any of which could induce residential
growth. The Court disagreed again. The Final Staff Report’s conclusion was reasonable given that
the TMDL will control agriculturally-based salt discharge to the river and nothing in the record
shows that residential growth would result.

Regarding the DO amendment, the River Exchange argued that the Final Staff Report failed to
consider flow into the ship channel at the right location and relied on an outdated 1980 study for its
analysis of DO levels. The Court disagreed on both points. The Final Staff Report also considered
more recent studies from 1997 and 2002 that included changes in the flow regime since 1980. The
location at which the Final Staff Report measured flow was adequate to describe flow in the ship
channel.

Xl



Association of Environmental Professionals 2011 Summary

The River Exchange further argued that the DO amendment impermissibly defers environmental
impact analysis by requiring only studies. Again, the Court disagreed. Unlike the situation in
Sundstrom v. County of Mendocino (1988) 202 Cal.App.3d 296 (Negative Declaration for hotel
improperly deferred analysis of water quality impacts) relied upon by the River Exchange, the
studies required by the DO amendment do not have environmental impacts. Furthermore, any
projects based on those studies will be required to prepare CEQA analyses before they are
approved. No “fair argument” exists that the DO amendment might have a significant
environmental impact.

The River Exchange claimed that the salt/boron TMDL and the DO amendment conflict because
the TMDL contemplates reducing drainage to reduce salt discharges and the DO amendment
contemplates increasing flow to increase DO levels. They further asserted that the Boards failed to
analyze the cumulative impacts of implementing both. The Court dismissed this argument. The
State Board findings clarify the amendments can coexist and would not lead to conflicting
operations.

Finally, the River Exchange argued that the State Board violated CEQA by “unreasonably limiting
comments from interested parties.” The Court found no basis for this claim either. Both
amendments were subjected to extensive public workshops and were revised in response to public
comments. Although the State Board imposed a requirement that any comments presented to it be
limited to changes from prior versions of the amendments, that limitation was reasonable, based on
the fact that extensive public comment had been taken at the prior Regional Board adoption
hearings. The Final Staff Report was made available to other public agencies having jurisdiction
and to “persons having special expertise” during the public review and comment period. This met
the basic CEQA requirement for consultation under the Boards’ certified regulatory program.

CEQA Litigation Cases
Center for Biological Diversity v. County of San Bernardino (2010) 188 Cal.App.4™ 603

This case involves several attorneys’ fee claims arising out of a CEQA challenge. The Center for
Biological Diversity (CBD) brought suit alleging inadequacies in the CEQA document for
development of a 57-unit residential subdivision near Lake Arrowhead. The trial court held for the
County on the CEQA issues. The County appealed the decision and, in an unpublished opinion, the
Court of Appeal held the trial court erred by denying the CEQA claims.

The trial court originally awarded CBD a reduced amount of fees under the private attorney general
statute (Code of Civil Procedure Section 1021.5) based on their limited success at trial; they lost on
two CEQA claims and won on one non-CEQA claim. On remand from the Court of Appeal,
plaintiffs moved for fees incurred on the appeal, and for supplemental fees incurred at the trial
court level based on their greater success on appeal on the CEQA claims. The lower court
determined it lacked jurisdiction to hear the supplemental fees matter because CBD had dismissed
its appeal of the postjudgment order on fees and the order was final.

In the present case, the Court of Appeal agreed with CBD that the lower court's jurisdictional
finding was in error. It concluded that “[a] motion for supplemental fees based on greater success
on appeal does not challenge the original fee order and poses no jurisdictional impediment.”
(empbhasis in original) The Court agreed with CBD that the lower court abused its discretion with
regard to the amount of the award of attorney fees for appellate work. The Court noted that
“[w]here unrefuted evidence shows that qualified local counsel is unavailable, it is error to base the
allowable lodestar hourly rate on local rates without regard to reasonable hourly rates charged by
competent counsel outside the local legal market.” The Court of Appeal remanded the question to
the lower court to hold further proceedings on attorney fees.
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Ebbetts Pass Forest Watch v. California Department of Forestry and Fire Protection (2010) 187
Cal.App.4™ 376

This case decided whether Ebbetts Pass Forest Watch (Ebbetts Pass) was entitled to attorneys fees
relating to the 2008 California Supreme Court case of the same name, under the “private attorney
general” doctrine. Pursuant to Code of Civil Procedure Section 1021.5, a plaintiff is entitled to
recover its attorney fees from the defendant when it is the successful party in a lawsuit that
conferred a significant benefit on the general public and the necessity and financial burden of
private enforcement of the law are such to make the award appropriate. The Court of Appeal, in a
2-1 decision, rejected Ebbetts Pass’ claim.

In this case, Ebbetts Pass lost the 2008 lawsuit and the Supreme Court held that California
Department of Forestry (CDF) had adequately considered the potential environmental impacts of
herbicide use in the Timber Harvest Plan at issue in that case. Ebbetts Pass argued that,
nonetheless, the Supreme Court had agreed with their claims that CDF erred in its approach to
analyzing and disclosing the environmental impacts of herbicide use. The Court of Appeal
concluded after reviewing the Supreme Court’s decision that “[w]hen the Supreme Court’s
agreement statements are read pragmatically and in context, they do not support the conclusion that
plaintiffs succeeded on any significant issue in the litigation that achieved some of the benefit they
sought in bringing suit.” The Court noted that “it was not a new and significant legal interpretation
upon which the case turned; rather, it was simply the facts.”

The Court majority further concluded that:

“Plaintiffs have failed to meet their burden to show they were successful within the
meaning of section 1021.5. They did not receive a favorable judgment nor did they
achieve their strategic objectives of overturning the Plans’s [sic] approval and halting
timber operations until additional environmental assessments were performed. Our
realistic, pragmatic assessment of the impact of this litigation based on the Supreme
Court’s opinion leads to the conclusion that the trial court did not abuse its discretion in
denying attorney fees.”

The dissenting opinion argued that Ebbetts Pass was partially successful in the original litigation
and that should be enough to support the award of attorneys fees. The dissenting justice argued that
the Supreme Court’s decision clarified that CDF has the duty to approve mitigation measures on
Timber Harvest Plans, including measures to address the use of herbicides. Further, the decision
resulted in CDF changing its approach to analyzing herbicide use. The Court’s two other justices
were not persuaded by this line of reasoning.

Torrey Hills Community Coalition v. City of San Diego (2010) 186 Cal.App.4™ 429

The City approved a project consisting of 484 condominium units and 4,000 square feet of retail
space, including certifying the final EIR, rezoning the property from light industrial and 29
dwelling units per acre to 54.5 dwelling units per acre and open space, amending the applicable
community plan, granting a vesting tentative map, and issuing a planned development permit.
Torrey Hills sued, alleging violations of CEQA and the Subdivision Map Act (SMA).

The City argued before the trial court that the case should be dismissed because Torrey Hills had
allegedly had failed to serve the City with a summons within 90 days of project approval as
required for suits under the SMA and failed to file a written request for a court hearing within 90
days of filing the CEQA suit. The trial court agreed and dismissed the case. Torrey Hills appealed.

The Court of Appeal upheld the trial court’s decision. Government Code Section 66499.37
requires a plaintiff to serve a summons on the City within 90 days of its decision. Based on the
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decision in Friends of Riverside’s Hills v. City of Riverside (2008) 168 Cal. App.4™ 743, any action
under the SMA must meet the 90-day summons requirement, even if there is a cause of action
under CEQA. Torrey Hills argued that the San Diego Superior Court did not issue summons at the
time this litigation began (which was right after the Friends decision) and therefore it could not
have met the requirement set out in the Friends decision. The Court didn’t agree that Torrey Hills
had made a diligent effort to obtain a summons after the Friends decision and noted that in any case
“[t]he court’s holding in Friends did not materially change the law.” Accordingly, the trial court
properly dismissed this action.

Torrey Hills had not submitted a written request for a CEQA hearing, but it had made a verbal
request of the trial court. Torrey Hills argued that the pertinent Public Resources Code Section
21167.4(a) did not expressly require a written request. The Court observed that subsections (b) and
(c) of that section refer to the filing of a request. Taken as a whole, Section 21167.4 requires a
written request. A verbal request provides the opposing party no notice.

Comnmittee for Green Foothills v. Santa Clara County Board of Supervisors (2010) 48 Cal.4™ 32

As part of mitigation requirements in an EIR, Santa Clara County approved a trail alignment
agreement for a countywide trail master plan. The County stated in the agreement that its approval
of the trails did not constitute approval of actual construction — construction would occur only after
further consideration by other agencies along the trail route and additional CEQA analysis. The
County filed a Notice of Determination (NOD) describing the approvals, and the fact that the trails
were being approved in concept, but would need further CEQA review prior to actual construction.
Committee brought suit alleging that the County was approving trails without proper CEQA review
(i.e., a subsequent or supplemental EIR). They alleged that because these trails would be subject to
further analysis, the filing of an NOD did not establish a 30-day statute of limitations on litigation
regarding the analysis of the trails. Instead, the Committee argued, it should have a 180-day statute
of limitations (the Committee filed suit 171 days after the NOD was posted). The trial court found
for the County. The Court of Appeal reversed and the case was appealed to the California Supreme
Court.

The Supreme Court reviewed the purpose of CEQA’s 30-day statute of limitations, as well as its
basis in Public Resources Code Section 21167, and concluded that the “Committee’s argument that
a longer limitations period should apply because the County allegedly approved the agreement
without conducting any environmental review turns the notice-based system of section 21167 on its
head.” Section 21167(a) — which provides a 180-day statute of limitations — is intended to apply
only in those situations where no NOD has been filed. Otherwise, the statute of limitations is as
specified elsewhere in Section 21167 — 30 days from the filing of the NOD.

This decision points out the wisdom of filing an NOD, and gaining the 30-day statute of limitations,
for all projects that rest on a Negative Declaration, Mitigated Negative Declaration, EIR, or prior
EIRs.

Stockton Citizens for Sensible Planning v. City of Stockton (2010) 48 Cal.4™ 481

The City Community Development Director administratively approved a revision to a master
development plan for a mixed-use development allowing a “supercenter” store to substitute for a
portion of the multi-family housing component. The Director’s decision followed a report by the
project’s Design Review Board that the revision was consistent with the previously approved
master plan. The City considered this to be a ministerial action and duly filed a notice of
exemption (NOE). No other notice was provided of the Director’s and Design Review Board’s
decisions.
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Stockton Citizens sued to overturn the decision, but filed their litigation substantially after the 35-
day statute of limitations for NOEs had run. The Court of Appeal invalidated the City’s action on
the theory that the Director lacked the authority to approve the revised plan and that therefore no
“approval” of the revision had taken place. Thus, the plaintiffs could file their suit after the end of
the statute of limitations.

The Supreme Court reversed the Court of Appeal. The Supreme Court viewed the key issue as
whether “a facially valid and properly filed NOE, stating that a public agency has approved a
project under a CEQA exemption, automatically triggers the 35-day statute of limitations for
CEQA challenges to the approval process, or whether, as plaintiffs and the Court of Appeal
majority have suggested, flaws in the approval process itself negate the resulting NOE, which
therefore cannot cause the 35-day limitations period to begin.”

The Court found that the lower court had confused the timeliness of a lawsuit with its merits.
CEQA emphasizes both the need for certainty and the speedy (at least in the world of litigation)
initiation of CEQA challenges. Thus, CEQA sets out short statutes of limitations when notice
(NOE or NOD) has been filed. Further, CEQA considers an NOE or NOD to be constructive
notice of the agency’s action. In the Supreme Court’s opinion, “the Legislature meant to specify
that all CEQA challenges to an agency’s exemption determination, even those with merit, must be
brought within 35 days after the agency files a compliant NOE” (emphasis in the original).

Further, the Supreme Court concluded that none of the parties seriously argued that the decision of
the Community Development Director wasn’t intended to be final. The NOE was properly filed
after this final decision. Therefore, any lawsuit to challenge the validity of the decision on CEQA
grounds needed to be filed within the 35-day statute of limitations. The Supreme Court reviewed
the NOE and found it had “minimally complied with CEQA” — enough to trigger the 35-day statute
of limitations.

Friends of Glendora v. City of Glendora (2010) 182 Cal.App.4™ 573

The City of Glendora approved a proposed 125-bed assisted living facility on the basis of an
addendum to a previously adopted Negative Declaration. Friends of Glendora (Friends) appealed
the action to the City Council, after paying the City’s $2,000 appeal fee under protest. As is
common with appeal fees, the City assessed this amount to cover their actual costs to process the
appeal.

The complaint did not claim that the amount or nature of the fee were unreasonable. Friends
alleged instead that CEQA does not permit a lead agency to charge any fee for the filing of an
appeal.  Public Resources Code Section 21151(c) specifically provides that the CEQA
determination made by a non-elected decision-making body can be appealed to the elected
decisionmaking body. Public Resources Code Section 21089 authorizes an agency to charge to
recover the cost of preparing a negative declaration “and for the procedures necessary to comply
with [CEQA] on the project.” Friends argued that neither section 21151 nor section 21089
specifically authorize the lead agency to charge an interested person (i.e., a person other than the
project applicant) an appeal fee.

The Court of Appeal concluded that there is nothing in CEQA or the legislative intent in the
enactment of section 21089 “to foreclose a city from charging an appeal fee from an individual who
wishes to challenge the negative declaration.” The Court of Appeal further rejected the plaintiff’s
argument that the fee improperly impedes their access to the appeal process. Friends did not
challenge the amount of the fee — the Court “decline[d] to interpret CEQA as requiring that
agencies such as the City waive any and all of their customary fees for filing administrative appeals
of decisions, simply because the appeal is based on CEQA.”
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California American Water v. City of Seaside (2010) 183 Cal.App.4™ 471

This case relates to the 2007 adjudication of the Seaside groundwater basin. In 2003, California
American Water (CalAm) brought suit to establish the rights to groundwater in this basin that
underlies the Monterey Peninsula. The 2007 superior court adjudication order established a
“Physical Solution” to solve the basin’s overdraft problem: creating a “Watermaster” (a 13-
member group) to manage the groundwater and administer limits on groundwater use that will
ensure that the basin is not overdrafted by withdrawals that exceed its Natural Safe Yield, and
establishing a method for calculating the allowable use for each water system in the basin and the
consequences for failing to conform to those limitations. The court noted that with the adjudication
order, the Monterey Peninsula Water Management District (MPWMD), which manages
groundwater resources on the Peninsula, will not be able in the future to adopt a groundwater
management plan for the Seaside basin.

In 2008, CalAm and a developer applied for a permit from the MPWMD for the “Monterey Bay
Shores Ecoresort,” which would draw its water supply from the Seaside basin. They also submitted
an application to the Watermaster. The Watermaster determined that the proposed water use was
consistent with the 2007 adjudication. MPWMD, however, denied the application until an EIR
could be prepared to examine the potential impacts on the Carmel River, as well as the basin.
CalAm sued, asserting that the MPWMD was acting in disregard to the Watermaster’s decision,
was attempting to re-examine factual issues previously settled in the adjudication, and exceeded its
statutory authority. The trial court decided in favor of CalAm; holding that although MPWMD had
the authority to issue water distribution permits, it must do so in conformity with the provisions of
the 2007 adjudication decision. Further, the trial court ruled that “"the Physical Solution governs
the environmental aspects of Seaside Basin [groundwater] usage, and ... no [plarty to this
adjudication can require environmental review under [CEQA] with regard to such usage...” The
MPWMD appealed.

The Court of Appeal upheld the trial court decision. The Court focused on whether the trial court
had correctly interpreted whether the MPWMD had overstepped its authority by attempting to
decide on issues that were within the province of the Physical Solution and the trial court’s
jurisdiction. The Court found that some of the MPWMD’s findings for the permit denial
overlapped the 2007 adjudication and called for re-examination of issues previously settled by the
adjudication. This went beyond the MPWMD’s authority to issue water distribution permits and
the trial court was correct in ordering the MPWMD to reconsider its findings so that they would be
consistent with the Physical Solution, rather than overturning the MPWMD’s decision as a whole.

MPWMD argued that the trial court decision violated the separation of powers doctrine. The Court
of Appeal disagreed. Water Code Section 10753(a) prohibits the MPWMD from adopting a
groundwater management plan for the Seaside basin once the basin was adjudicated. The trial
court’s ruling affirmed that limitation.

MPWMD also argued that the trial court order obstructed its efforts to regulate use of Carmel River
water. The Court disagreed.

“At the hearing the court explicitly acknowledged that the District, not the court, had
jurisdiction to require CEQA review to the extent that potential impacts on Carmel River
water usage existed. The only ostensible limitation expressed by the court was in
agreeing with Seaside that CEQA review is not compelled based solely on the District's
concern about commingling of water and storage from different sources; any ‘issues
concerning the source of water molecules as opposed to an accounting of water quantity
are irrelevant.” ... Thus, the court explained ‘MPWMD has authority to require an
accounting of water quantity to satisfy itself that no Carmel River water is being used in
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the project at hand, but it cannot make environmental decisions based on the mere storage
of water from two sources.’"
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Summary of Key 2010 CEQA Legislation

By Terry Rivasplata of ICF Jones & Stokes

The following are summaries of the CEQA-related bills that were signed into law in 2010. All the
signed legislation will take effect January 1, 2011. The texts of these bills and any Legislative
committee analyses can be found at http://www.leginfo.ca.gov/bilinfo.html.

AB 231 (Huber). This bill allowed an EIR tiering from a prior EIR to rely on the prior EIR’s
Statement of Overriding Considerations and established limitations on the same. Expires on
January 1, 2016. These provisions were superseded by the signing of SB 1456.

(Chapter 432, Statutes of 2010)

AB 1846 (V. Manuel Perez). This bill amends Public Resources Code Section 21159 to require an
environmental analysis for any rule or regulation adopted pursuant to AB 32. It amends Section
21159.1 allowing the use of focused EIR for that analysis. It also amends Section 21159.4 to
specify that the provisions of the Section 21159 apply to the Energy Commission and California
Public Utilities Commission for rules and regulations.

(Chapter 195, Statutes of 2010)

AB 2565 (Ammiano). This bill amends Section 21089 to allow a public agency to charge a
reasonable fee from members of the public for a copy of an environmental document and clarify
that a public agency may provide the environmental document in electronic format, as provided per
Government Code Section 6253.9

(Chapter 210, Statutes of 2010)

SB 894 (Committee on Local Government [Senators Cox,Aanestad, DeSaulnier, Kehoe, and
Price).). This bill Provides that any action brought in a superior court relating to CEQA may be
subject to a mediation proceeding conducted pursuant to Government Code Section 66030, et seq.

(Chapter 699, Statutes of 2010)

SB 1456 (Simitian). This bill amends Section 21094 (effective until January 1, 2016) to allow a
lead agency to adopt by reference a SOC made in a prior EIR for a later tiered EIR when conditions
are met. Conditions include:

e  project's significant impacts are not greater than or different from those identified in the
prior EIR

e later project includes all the applicable mitigation measures from the prior EIR

e prior SOC was not based on a determination that mitigation measures should be
identified and approved in a subsequent environmental review

e the prior EIR was certified not more than 3 years before the date findings are made
pursuant to Section 21081(a)(3)

e the mitigation measures or alternatives found to be infeasible in the Section 21081
findings for the prior EIR remain infeasible

Provides that, until January 1, 2016, a mediation proceeding is to be conducted concurrently with
any judicial proceedings. It also adds Section 21169.11 (effective until January 1, 2016) allowing a
court to impose a penalty of up to $10,000 on a party for making a frivolous CEQA claim. Until
January 1, 2016, an organization formed after approval of a project can bring suit as long as one
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member both presented grounds for noncompliance and objected to the approval of the project
orally or in writing to lead agency.

(Chapter 496, Statutes of 2010)

Section
21089

21159.1
21159.4
21094
21167.4(d)
21167.4(e)
21167.8 (c)
21167.8 (g)
21167.9
21167.10
21169.112
21177

Changes made to CEQA in 2010

Effect Bill Chapter
Amend AB 2565 210
Amend AB 1846 195
Amend AB 1846 195
Amend AB 1456 496

Add AB 1456 496
Add AB 1456 496
Amend AB 1456 496
Add AB 1456 496
Add AB 1456 496
Add AB 1456 496
Add AB 1456 496
Amend AB 1456 496

Effective
January 1, 2011

January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011
January 1, 2011

2 Section 21167.11 was mislabeled and codified as Section 21169.11.
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California Environmental Quality Act
California Public Resources Code
Division 13. Environmental Quality

Statute, as amended in 2010
[The 2010 revisions are shown as follows: new additions are underline and deltions are indicated
by strikeout. |

Chapter 1: Policy
§ 21000. LEGISLATIVE INTENT

The Legislature finds and declares as follows:

The maintenance of a quality environment for the people of this state now and in the future is a
matter of statewide concern.

It is necessary to provide a high-quality environment that at all times is healthful and pleasing
to the senses and intellect of man.

There is a need to understand the relationship between the maintenance of high-quality
ecological systems and the general welfare of the people of the state, including their enjoyment
of the natural resources of the state.

The capacity of the environment is limited, and it is the intent of the Legislature that the
government of the state take immediate steps to identify any critical thresholds for the health
and safety of the people of the state and take all coordinated actions necessary to prevent such
thresholds being reached.

Every citizen has a responsibility to contribute to the preservation and enhancement of the
environment.

The interrelationship of policies and practices in the management of natural resources and
waste disposal requires systematic and concerted efforts by public and private interests to
enhance environmental quality and to control environmental pollution.

It is the intent of the Legislature that all agencies of the state government which regulate
activities of private individuals, corporations, and public agencies which are found to affect the
quality of the environment, shall regulate such activities so that major consideration is given to
preventing environmental damage, while providing a decent home and satisfying living
environment for every Californian.

§21001. ADDITIONAL LEGISLATIVE INTENT
The Legislature further finds and declares that it is the policy of the state to:



Association of Environmental Professionals 2011 CEQA Statute

(@) Develop and maintain a high-quality environment now and in the future, and take all action
necessary to protect, rehabilitate, and enhance the environmental quality of the state.

() Take all action necessary to provide the people of this state with clean air and water, enjoyment
of aesthetic, natural, scenic, and historic environmental qualities, and freedom from excessive
noise.

(c) Prevent the elimination of fish or wildlife species due to man’s activities, insure that fish and
wildlife populations do not drop below self-perpetuating levels, and preserve for future
generations representations of all plant and animal communities and examples of the major
periods of California history.

(d) Ensure that the long-term protection of the environment, consistent with the provision of a
decent home and suitable living environment for every Californian, shall be the guiding
criterion in public decisions.

(¢) Create and maintain conditions under which man and nature can exist in productive harmony to
fulfill the social and economic requirements of present and future generations.

() Require governmental agencies at all levels to develop standards and procedures necessary to
protect environmental quality.

(9 Require governmental agencies at all levels to consider qualitative factors as well as economic
and technical factors and long-term benefits and costs, in addition to short-term benefits and
costs and to consider alternatives to proposed actions affecting the environment.

§21001.1. REVIEW OF PUBLIC AGENCY PROJECTS

The Legislature further finds and declares that it is the policy of the state that projects to be carried
out by public agencies be subject to the same level of review and consideration under this division
as that of private projects required to be approved by public agencies.

§ 21002. APPROVAL OF PROJECTS; FEASIBLE ALTERNATIVE OR MITIGATION MEASURES

The Legislature finds and declares that it is the policy of the state that public agencies should not
approve projects as proposed if there are feasible alternatives or feasible mitigation measures
available which would substantially lessen the significant environmental effects of such projects,
and that the procedures required by this division are intended to assist public agencies in
systematically identifying both the significant effects of proposed projects and the feasible
alternatives or feasible mitigation measures which will avoid or substantially lessen such significant
effects. The Legislature further finds and declares that in the event specific economic, social, or
other conditions make infeasible such project alternatives or such mitigation measures, individual
projects may be approved in spite of one or more significant effects thereof.

§21002.1. USE OF ENVIRONMENTAL IMPACT REPORTS; POLICY

In order to achieve the objectives set forth in Section 21002, the Legislature hereby finds and
declares that the following policy shall apply to the use of environmental impact reports prepared
pursuant to this division:

(@ The purpose of an environmental impact report is to identify the significant effects on the
environment of a project, to identify alternatives to the project, and to indicate the manner in
which those significant effects can be mitigated or avoided.

() Each public agency shall mitigate or avoid the significant effects on the environment of
projects that it carries out or approves whenever it is feasible to do so.

(¢) If economic, social, or other conditions make it infeasible to mitigate one or more significant
effects on the environment of a project, the project may nonetheless be carried out or approved
at the discretion of a public agency if the project is otherwise permissible under applicable laws
and regulations.
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In applying the policies of subdivisions (b) and (c) to individual projects, the responsibility of the
lead agency shall differ from that of a responsible agency. The lead agency shall be responsible
for considering the effects, both individual and collective, of all activities involved in a project.
A responsible agency shall be responsible for considering only the effects of those activities
involved in a project which it is required by law to carry out or approve. This subdivision
applies only to decisions by a public agency to carry out or approve a project and does not
otherwise affect the scope of the comments that the public agency may wish to make pursuant
to Section 21104 or 21153.

To provide more meaningful public disclosure, reduce the time and cost required to prepare an
environmental impact report, and focus on potentially significant effects on the environment of
a proposed project, lead agencies shall, in accordance with Section 21100, focus the discussion
in the environmental impact report on those potential effects on the environment of a proposed
project which the lead agency has determined are or may be significant. Lead agencies may
limit discussion on other effects to a brief explanation as to why those effects are not
potentially significant.

§21003. PLANNING AND ENVIRONMENTAL REVIEW PROCEDURES; DOCUMENTS;
REPORTS; DATA BASE; ADMINISTRATION OF PROCESS

The Legislature further finds and declares that it is the policy of the state that:

(@)

Local agencies integrate the requirements of this division with planning and environmental
review procedures otherwise required by law or by local practice so that all those procedures, to
the maximum feasible extent, run concurrently, rather than consecutively.

Documents prepared pursuant to this division be organized and written in a manner that will be
meaningful and useful to decision makers and to the public.

Environmental impact reports omit unnecessary descriptions of projects and emphasize feasible
mitigation measures and feasible alternatives to projects.

Information developed in individual environmental impact reports be incorporated into a data
base which can be used to reduce delay and duplication in preparation of subsequent
environmental impact reports.

Information developed in environmental impact reports and negative declarations be
incorporated into a data base which may be used to make subsequent or supplemental
environmental determinations.

All persons and public agencies involved in the environmental review process be responsible
for carrying out the process in the most efficient, expeditious manner in order to conserve the
available financial, governmental, physical, and social resources with the objective that those
resources may be better applied toward the mitigation of actual significant effects on the
environment.

§21003.1. ENVIRONMENTAL EFFECTS OF PROJECTS; COMMENTS FROM PUBLIC AND
PUBLIC AGENCIES TO LEAD AGENCIES; AVAILABILITY OF INFORMATION

The Legislature further finds and declares it is the policy of the state that:

(@)

Comments from the public and public agencies on the environmental effects of a project shall
be made to lead agencies as soon as possible in the review of environmental documents,
including, but not limited to, draft environmental impact reports and negative declarations, in
order to allow the lead agencies to identify, at the earliest possible time in the environmental
review process, potential significant effects of a project, alternatives, and mitigation measures
which would substantially reduce the effects.



Association of Environmental Professionals 2011 CEQA Statute

() Information relevant to the significant effects of a project, alternatives, and mitigation measures
which substantially reduce the effects shall be made available as soon as possible by lead
agencies, other public agencies, and interested persons and organizations.

() Nothing in subdivisions (a) or (b) reduces or otherwise limits public review or comment periods
currently prescribed either by statute or in guidelines prepared and adopted pursuant to Section
21083 for environmental documents, including, but not limited to, draft environmental impact
reports and negative declarations.

§ 21004. MITIGATING OR AVOIDING A SIGNIFICANT EFFECT; POWERS OF PUBLIC
AGENCY

In mitigating or avoiding a significant effect of a project on the environment, a public agency may
exercise only those express or implied powers provided by law other than this division. However, a
public agency may use discretionary powers provided by such other law for the purpose of
mitigating or avoiding a significant effect on the environment subject to the express or implied
constraints or limitations that may be provided by law.

§ 21005. INFORMATION DISCLOSURE PROVISIONS; NONCOMPLIANCE; PRESUMPTION;
FINDINGS

(@ The Legislature finds and declares that it is the policy of the state that noncompliance with the
information disclosure provisions of this division which precludes relevant information from
being presented to the public agency, or noncompliance with substantive requirements of this
division, may constitute a prejudicial abuse of discretion within the meaning of Sections 21168
and 21168.5, regardless of whether a different outcome would have resulted if the public
agency had complied with those provisions.

(o) It is the intent of the Legislature that, in undertaking judicial review pursuant to Sections 21168
and 21168.5, courts shall continue to follow the established principle that there is no
presumption that error is prejudicial.

() It is further the intent of the Legislature that any court, which finds, or, in the process of
reviewing a previous court finding, finds, that a public agency has taken an action without
compliance with this division, shall specifically address each of the alleged grounds for
noncompliance.

§ 21006. ISSUANCE OF PERMITS, LICENSES, CERTIFICATES OR OTHER ENTITLEMENTS;
WAIVERS OF SOVEREIGN

The Legislature finds and declares that this division is an integral part of any public agency’s
decisionmaking process, including, but not limited to, the issuance of permits, licenses, certificates,
or other entitlements required for activities undertaken pursuant to federal statutes containing
specific waivers of sovereign immunity.

Chapter 2: Short Title
§ 21050. CITATION

This division shall be known and may be cited as the California Environmental Quality Act.

Chapter 2.5: Definitions
§ 21060. APPLICATION OF DEFINITIONS

Unless the context otherwise requires, the definitions in this chapter govern the construction of this
division.
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§21060.1. AGRICULTURAL LAND

(@) “Agricultural land” means prime farmland, farmland of statewide importance, or unique
farmland, as defined by the United States Department of Agriculture land inventory and
monitoring criteria, as modified for California.

() In those areas of the state where lands have not been surveyed for the classifications specified
in subdivision (a), “agricultural land“ means land that meets the requirements of “prime
agricultural land” as defined in paragraph (1), (2), (3), or (4) of subdivision (c) of Section 51201 of
the Government Code.

§21060.3. EMERGENCY

“Emergency” means a sudden, unexpected occurrence, involving a clear and imminent danger,
demanding immediate action to prevent or mitigate loss of, or damage to, life, health, property, or
essential public services. “Emergency” includes such occurrences as fire, flood, earthquake, or
other soil or geologic movements, as well as such occurrences as riot, accident, or sabotage.

§21060.5. ENVIRONMENT

“Environment” means the physical conditions that exist within the area which will be affected by a
proposed project, including land, air, water, minerals, flora, fauna, noise, or objects of historic or
aesthetic significance.

§ 21061. ENVIRONMENTAL IMPACT REPORT

“Environmental impact report” means a detailed statement setting forth the matters specified in
Sections 21100 and 21100.1; provided that information or data which is relevant to such a
statement and is a matter of public record or is generally available to the public need not be
repeated in its entirety in such statement, but may be specifically cited as the source for conclusions
stated therein; and provided further that such information or data shall be briefly described, that its
relationship to the environmental impact report shall be indicated, and that the source thereof shall
be reasonably available for inspection at a public place or public building. An environmental
impact report also includes any comments which are obtained pursuant to Section 21104 or 21153,
or which are required to be obtained pursuant to this division.

An environmental impact report is an informational document which, when its preparation is
required by this division, shall be considered by every public agency prior to its approval or
disapproval of a project. The purpose of an environmental impact report is to provide public
agencies and the public in general with detailed information about the effect which a proposed
project is likely to have on the environment; to list ways in which the significant effects of such a
project might be minimized; and to indicate alternatives to such a project.

In order to facilitate the use of environmental impact reports, public agencies shall require that such
reports contain an index or table of contents and a summary. Failure to include such index, table of
contents, or summary shall not constitute a cause of action pursuant to Section 21167.

§21061.1. FEASIBLE

“Feasible” means capable of being accomplished in a successful manner within a reasonable period
of time, taking into account economic, environmental, social, and technological factors.

§21061.2. LAND EVALUATION AND SITE ASSESSMENT

“Land evaluation and site assessment” means a decision-making methodology for assessing the
potential environmental impact of state and local projects on agricultural land.

§21061.3. INFILL SITE

“Infill site” means a site in an urbanized area that meets either of the following criteria:
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(@) The site has not been previously developed for urban uses and both of the following apply:

(1) The site is immediately adjacent to parcels that are developed with qualified urban uses, or
at least 75 percent of the perimeter of the site adjoins parcels that are developed with
qualified urban uses and the remaining 25 percent of the site adjoins parcels that have
previously been developed for qualified urban uses.

(20 No parcel within the site has been created within the past 10 years unless the parcel was
created as a result of the plan of a redevelopment agency.

() The site has been previously developed for qualified urban uses.

§ 21062. LOCAL AGENCY

“Local agency” means any public agency other than a state agency, board, or commission. For
purposes of this division a redevelopment agency and a local agency formation commission are
local agencies, and neither is a state agency, board, or commission.

§ 21063. PUBLIC AGENCY

“Public agency” includes any state agency, board, or commission, any county, city and county, city,
regional agency, public district, redevelopment agency, or other political subdivision.

§ 21064. NEGATIVE DECLARATION

“Negative declaration” means a written statement briefly describing the reasons that a proposed
project will not have a significant effect on the environment and does not require the preparation of
an environmental impact report.

§ 21064.3. MAJOR TRANSIT STOP

“Major transit stop” means a site containing an existing rail transit station, a ferry terminal served
by either a bus or rail transit service, or the intersection of two or more major bus routes with a
frequency of service interval of 15 minutes or less during the morning and afternoon peak commute
periods.

§ 21064.5. MITIGATED NEGATIVE DECLARATION

“Mitigated negative declaration means a negative declaration prepared for a project when the
initial study has identified potentially significant effects on the environment, but (1) revisions in the
project plans or proposals made by, or agreed to by, the applicant before the proposed negative
declaration and initial study are released for public review would avoid the effects or mitigate the
effects to a point where clearly no significant effect on the environment would occur, and (2) there is
no substantial evidence in light of the whole record before the public agency that the project, as
revised, may have a significant effect on the environment.

§ 21065. PROJECT

“Project” means an activity which may cause either a direct physical change in the environment, or

a reasonably foreseeable indirect physical change in the environment, and which is any of the

following:

(@) An activity directly undertaken by any public agency.

() An activity undertaken by a person which is supported, in whole or in part, through contracts,
grants, subsidies, loans, or other forms of assistance from one or more public agencies.

(¢) An activity that involves the issuance to a person of a lease, permit, license, certificate, or other
entitlement for use by one or more public agencies.
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§ 21065.3. PROJECT-SPECIFIC EFFECT

“Project-specific effect” means all the direct or indirect environmental effects of a project other
than cumulative effects and growth-inducing effects.

§ 21065.5. GEOTHERMAL EXPLORATORY PROJECT

“Geothermal exploratory project” means a project as defined in Section 21065 composed of not
more than six wells and associated drilling and testing equipment, whose chief and original purpose
is to evaluate the presence and characteristics of geothermal resources prior to commencement of a
geothermal field development project as defined in Section 65928.5 of the Government Code.
Wells included within a geothermal exploratory project must be located at least one-half mile from
geothermal development wells which are capable of producing geothermal resources in commercial
quantities.

§ 21066. PERSON

“Person” includes any person, firm, association, organization, partnership, business, trust,
corporation, limited liability company, company, district, county, city and county, city, town, the
state, and any of the agencies and political subdivisions of those entities, and, to the extent
permitted by federal law, the United States, or any of its agencies or political subdivisions.

§ 21067. LEAD AGENCY

“Lead agency” means the public agency which has the principal responsibility for carrying out or
approving a project which may have a significant effect upon the environment.

§ 21068. SIGNIFICANT EFFECT ON THE ENVIRONMENT

“Significant effect on the environment” means a substantial, or potentially substantial, adverse
change in the environment.

§21068.5. TIERING OR TIER

“Tiering” or “tier” means the coverage of general matters and environmental effects in an
environmental impact report prepared for a policy, plan, program or ordinance followed by
narrower or site-specific environmental impact reports which incorporate by reference the
discussion in any prior environmental impact report and which concentrate on the environmental
effects which (a) are capable of being mitigated, or (b) were not analyzed as significant effects on the
environment in the prior environmental impact report.

§ 21069. RESPONSIBLE AGENCY
“Responsible agency” means a public agency, other than the lead agency, which has responsibility
for carrying out or approving a project.
§ 21070. TRUSTEE AGENCY
“Trustee agency” means a state agency that has jurisdiction by law over natural resources affected
by a project, that are held in trust for the people of the State of California.
§ 21071. URBANIZED AREA; DEFINITION
“Urbanized area” means either of the following:
(@ An incorporated city that meets either of the following criteria:
(1) Has a population of at least 100,000 persons.

(2) Has a population of less than 100,000 persons if the population of that city and not more
than two contiguous incorporated cities combined equals at least 100,000 persons.
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() An unincorporated area that satisfies the criteria in both paragraph (1) and (2) of the following
criteria:

(1) Is either of the following:

(A) Completely surrounded by one or more incorporated cities, and both of the following
criteria are met:

() The population of the unincorporated area and the population of the surrounding
incorporated city or cities equals not less than 100,000 persons.

(i) The population density of the unincorporated area at least equals the population
density of the surrounding city or cities.

(8) Located within an urban growth boundary and has an existing residential population of
at least 5,000 persons per square mile. For purposes of this subparagraph, an “urban
growth boundary” means a provision of a locally adopted general plan that allows
urban uses on one side of the boundary and prohibits urban uses on the other side.

(20 The board of supervisors with jurisdiction over the unincorporated area has previously
taken both of the following actions:

(A) Issued a finding that the general plan, zoning ordinance, and related policies and
programs applicable to the unincorporated area are consistent with principles that
encourage compact development in a manner that does both of the following:

() Promotes efficient transportation systems, economic growth, affordable housing,
energy efficiency, and an appropriate balance of jobs and housing.

(i) Protects the environment, open space, and agricultural areas.

(8) Submitted a draft finding to the Office of Planning and Research at least 30 days prior
to issuing a final finding, and allowed the office 30 days to submit comments on the
draft findings to the board of supervisors.

§ 21072. QUALIFIED URBAN USE; DEFINITION

“Qualified urban use” means any residential, commercial, public institutional, transit or
transportation passenger facility, or retail use, or any combination of those uses.

Chapter 2.6: General

§ 21080. DIVISION APPLICATION TO DISCRETIONARY PROJECTS; NONAPPLICATION;
NEGATIVE DECLARATIONS; ENVIRONMENTAL IMPACT REPORT PREPARATION

(@) Except as otherwise provided in this division, this division shall apply to discretionary projects
proposed to be carried out or approved by public agencies, including, but not limited to, the
enactment and amendment of zoning ordinances, the issuance of zoning variances, the issuance
of conditional use permits, and the approval of tentative subdivision maps unless the project is
exempt from this division.

() This division does not apply to any of the following activities:
(1) Ministerial projects proposed to be carried out or approved by public agencies.
(2) Emergency repairs to public service facilities necessary to maintain service.

(3) Projects undertaken, carried out, or approved by a public agency to maintain, repair,
restore, demolish, or replace property or facilities damaged or destroyed as a result of a
disaster in a disaster-stricken area in which a state of emergency has been proclaimed by
the Governor pursuant to Chapter 7 (commencing with Section 8550) of Division 1 of Title
2 of the Government Code.
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4) Specific actions necessary to prevent or mitigate an emergency.
(5) Projects which a public agency rejects or disapproves.
(6) Actions undertaken by a public agency relating to any thermal powerplant site or facility,

including the expenditure, obligation, or encumbrance of funds by a public agency for
planning, engineering, or design purposes, or for the conditional sale or purchase of
equipment, fuel, water (except groundwater), steam, or power for a thermal powerplant, if
the powerplant site and related facility will be the subject of an environmental impact
report, negative declaration, or other document, prepared pursuant to a regulatory program
certified pursuant to Section 21080.5, which will be prepared by the State Energy
Resources Conservation and Development Commission, by the Public Utilities
Commission, or by the city or county in which the powerplant and related facility would be
located if the environmental impact report, negative declaration, or document includes the
environmental impact, if any, of the action described in this paragraph.

(1) Activities or approvals necessary to the bidding for, hosting or staging of, and funding or
carrying out of, an Olympic games under the authority of the International Olympic
Committee, except for the construction of facilities necessary for the Olympic games.

(8) The establishment, modification, structuring, restructuring, or approval of rates, tolls, fares,
or other charges by public agencies which the public agency finds are for the purpose of (A)
meeting operating expenses, including employee wage rates and fringe benefits, (B)
purchasing or leasing supplies, equipment, or materials, (C) meeting financial reserve needs
and requirements, (D) obtaining funds for capital projects necessary to maintain service
within existing service areas, or (E) obtaining funds necessary to maintain those intracity
transfers as are authorized by city charter. The public agency shall incorporate written
findings in the record of any proceeding in which an exemption under this paragraph is
claimed setting forth with specificity the basis for the claim of exemption.

9 All classes of projects designated pursuant to Section 21084.

(10) A project for the institution or increase of passenger or commuter services on rail or
highway rights-of-way already in use, including modernization of existing stations and
parking facilities.

(11) A project for the institution or increase of passenger or commuter service on high-
occupancy vehicle lanes already in use, including the modernization of existing stations and
parking facilities.

(12) Facility extensions not to exceed four miles in length which are required for the transfer of
passengers from or to exclusive public mass transit guideway or busway public transit
services.

13

A project for the development of a regional transportation improvement program, the state
transportation improvement program, or a congestion management program prepared
pursuant to Section 65089 of the Government Code.

(14

Any project or portion thereof located in another state which will be subject to
environmental impact review pursuant to the National Environmental Policy Act of 1969
(42 U.S.C. Sec. 4321 et seq.) or similar state laws of that state. Any emissions or discharges
that would have a significant effect on the environment in this state are subject to this
division.

(15

Projects undertaken by a local agency to implement a rule or regulation imposed by a state
agency, board, or commission under a certified regulatory program pursuant to Section
21080.5. Any site-specific effect of the project which was not analyzed as a significant
effect on the environment in the plan or other written documentation required by Section
21080.5 is subject to this division.
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(16) The selection, credit, and transfer of emission credits by the South Coast Air Quality

Management District pursuant to Section 40440.14 of the Health and Safety Code, until the
repeal of that section of January 1, 2012, or a later date. () If a lead agency determines that a
proposed project, not otherwise exempt from this division, would not have a significant effect
on the environment, the lead agency shall adopt a negative declaration to that effect. The
negative declaration shall be prepared for the proposed project in either of the following
circumstances:

(1) There is no substantial evidence, in light of the whole record before the lead agency, that
the project may have a significant effect on the environment.

(2 An initial study identifies potentially significant effects on the environment, but (A)
revisions in the project plans or proposals made by, or agreed to by, the applicant before the
proposed negative declaration and initial study are released for public review would avoid
the effects or mitigate the effects to a point where clearly no significant effect on the
environment would occur, and (B) there is no substantial evidence, in light of the whole
record before the lead agency, that the project, as revised, may have a significant effect on
the environment.

If there is substantial evidence, in light of the whole record before the lead agency, that the
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

(1) For the purposes of this section and this division, substantial evidence includes fact, a
reasonable assumption predicated upon fact, or expert opinion supported by fact.

(2) Substantial evidence is not argument, speculation, unsubstantiated opinion or narrative,
evidence that is clearly inaccurate or erroneous, or evidence of social or economic impacts
that do not contribute to, or are not caused by, physical impacts on the environment.

As a result of the public review process for a mitigated negative declaration, including
administrative decisions and public hearings, the lead agency may conclude that certain
mitigation measures identified pursuant to paragraph (2) of subdivision (c) are infeasible or
otherwise undesirable. In those circumstances, the lead agency, prior to approving the project,
may delete those mitigation measures and substitute for them other mitigation measures that the
lead agency finds, after holding a public hearing on the matter, are equivalent or more effective
in mitigating significant effects on the environment to a less than significant level and that do
not cause any potentially significant effect on the environment. If those new mitigation
measures are made conditions of project approval or are otherwise made part of the project
approval, the deletion of the former measures and the substitution of the new mitigation
measures shall not constitute an action or circumstance requiring recirculation of the mitigated
negative declaration.

Nothing in this section shall preclude a project applicant or any other person from challenging,
in an administrative or judicial proceeding, the legality of a condition of project approval
imposed by the lead agency. If, however, any condition of project approval set aside by either
an administrative body or court was necessary to avoid or lessen the likelihood of the
occurrence of a significant effect on the environment, the lead agency’s approval of the
negative declaration and project shall be invalid and a new environmental review process shall
be conducted before the project can be reapproved, unless the lead agency substitutes a new
condition that the lead agency finds, after holding a public hearing on the matter, is equivalent
to, or more effective in, lessening or avoiding significant effects on the environment and that
does not cause any potentially significant effect on the environment.



Association of Environmental Professionals 2011 CEQA Statute

§21080.01. CALIFORNIA MEN’S COLONY WEST FACILITY IN SAN LUIS OBISPO COUNTY;
INAPPLICABILITY OF DIVISION TO REOPENING AND OPERATION

This division shall not apply to any activity or approval necessary for the reopening and operation
of the California Men’s Colony West Facility in San Luis Obispo County.

§ 21080.02. KINGS COUNTY; VICINITY OF CORCORAN; NEW PRISON FACILITIES;
APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to planning,
design, site acquisition, construction, operation, or maintenance of the new prison facility at or in
the vicinity of Corcoran in Kings County as authorized by the act that enacted this section.

§21080.03. KINGS AND AMADOR (IONE) COUNTIES; PRISONS; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to the location,
development, construction, operation, or maintenance of the prison in the County of Kings,
authorized by Section 9 of Chapter 958 of the Statutes of 1983, as amended, and of the prison in the
County of Amador (Ione), authorized by Chapter 957 of the Statutes of 1983, as amended.

§ 21080.04. ROCKTRAM-KRUG PASSENGER RAIL SERVICE PROJECT; APPLICATION OF

DIVISION; LEAD AGENCY; LEGISLATIVE INTENT

(8 Notwithstanding paragraph (10) of subdivision (b) of Section 21080, this division applies to a
project for the institution of passenger rail service on a line paralleling State Highway 29 and
running from Rocktram to Krug in the Napa Valley. With respect to that project, and for the
purposes of this division, the Public Utilities Commission is the lead agency.

() It is the intent of the Legislature in enacting this section to abrogate the decision of the
California Supreme Court “that Section 21080, subdivision (b)(11), exempts Wine Train’s
institution of passenger service on the Rocktram-Krug line from the requirements of CEQA” in
Napa Valley Wine Train, Inc. v. Public Utilities Com., 50 Cal. 3d 370.

(c) Nothing in this section is intended to affect or apply to, or to confer jurisdiction upon the Public
Utilities Commission with respect to, any other project involving rail service.

§ 21080.05. SAN FRANCISCO PENINSULA COMMUTE SERVICE PROJECT BETWEEN SAN
FRANCISCO AND SAN JOSE; APPLICATION OF DIVISION

This division does not apply to a project by a public agency to lease or purchase the rail right-of-
way used for the San Francisco Peninsula commute service between San Francisco and San Jose,
together with all branch and spur lines, including the Dumbarton and Vasona lines.

§ 21080.07. RIVERSIDE AND DEL NORTE COUNTIES; PLANNING AND CONSTRUCTION OF
NEW PRISON FACILITIES; APPLICATION OF DIVISION

This division shall not apply to any activity or approval necessary for or incidental to planning,
design, site acquisition, construction, operation, or maintenance of the new prison facilities located
in any of the following places:

(@ The County of Riverside.
() The County of Del Norte.

§21080.09. PUBLIC HIGHER EDUCATION; CAMPUS LOCATION; LONG-RANGE
DEVELOPMENT PLANS

(a) For purposes of this section, the following definitions apply:

(1) “Public higher education” has the same meaning as specified in Section 66010 of the
Education Code.
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(2 “Long range development plan” means a physical development and land use plan to meet
the academic and institutional objectives for a particular campus or medical center of public
higher education.

() The selection of a location for a particular campus and the approval of a long range
development plan are subject to this division and require the preparation of an environmental
impact report. Environmental effects relating to changes in enrollment levels shall be
considered for each campus or medical center of public higher education in the environmental
impact report prepared for the long range development plan for the campus or medical center.

(¢ The approval of a project on a particular campus or medical center of public higher education is
subject to this division and may be addressed, subject to the other provisions of this division, in
a tiered environmental analysis based upon a long range development plan environmental
impact report.

(d) Compliance with this section satisfies the obligations of public higher education pursuant to
this division to consider the environmental impact of academic and enrollment plans as they
affect campuses or medical centers, provided that any such plans shall become effective for a
campus or medical center only after the environmental effects of those plans have been
analyzed as required by this division in a long range development plan environmental impact
report or tiered analysis based upon that environmental impact report for that campus or
medical center, and addressed as required by this division.

§21080.1. ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION;
DETERMINATION BY LEAD AGENCY; FINALITY; CONSULTATION

(@ The lead agency shall be responsible for determining whether an environmental impact report,
a negative declaration, or a mitigated negative declaration shall be required for any project
which is subject to this division. That determination shall be final and conclusive on all
persons, including responsible agencies, unless challenged as provided in Section 21167.

() In the case of a project described in subdivision (c) of Section 21065, the lead agency shall,
upon the request of a potential applicant, provide for consultation prior to the filing of the
application regarding the range of actions, potential alternatives, mitigation measures, and any
potential and significant effects on the environment of the project.

§ 21080.2. ISSUANCE OF LEASE, PERMIT, LICENSE, CERTIFICATE OR OTHER
ENTITLEMENT; DETERMINATION BY LEAD AGENCY; TIME

In the case of a project described in subdivision (c) of Section 21065, the determination required by
Section 21080.1 shall be made within 30 days from the date on which an application for a project
has been received and accepted as complete by the lead agency. This period may be extended 15
days upon the consent of the lead agency and the project applicant.

§21080.3. CONSULTATION WITH RESPONSIBLE AGENCIES; ASSISTANCE BY OFFICE OF
PLANNING AND RESEARCH

(a) Prior to determining whether a negative declaration or environmental impact report is required
for a project, the lead agency shall consult with all responsible agencies and trustee agencies.
Prior to that required consultation, the lead agency may informally contact any of those
agencies.

() In order to expedite the requirements of subdivision (a), the Office of Planning and Research,
upon request of a lead agency, shall assist the lead agency in determining the various
responsible agencies and trustee agencies, for a proposed project. In the case of a project
described in subdivision (c) of Section 21065, the request may also be made by the project
applicant.
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§ 21080.4. ENVIRONMENTAL IMPACT REPORT; REQUIREMENT DETERMINED BY LEAD
AGENCY; DUTIES OF RESPONSIBLE AGENCIES AND CERTAIN PUBLIC AGENCIES;
CONSULTATION; ASSISTANCE BY OFFICE OF PLANNING AND RESEARCH

(@)

If a lead agency determines that an environmental impact report is required for a project, the
lead agency shall immediately send notice of that determination by certified mail or an
equivalent procedure to each responsible agency, the Office of Planning and Research, and
those public agencies having jurisdiction by law over natural resources affected by the project
that are held in trust for the people of the State of California. Upon receipt of the notice, each
responsible agency, the office, and each public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California
shall specify to the lead agency the scope and content of the environmental information that is
germane to the statutory responsibilities of that responsible agency, the office, or the public
agency in connection with the proposed project and which, pursuant to the requirements of this
division, shall be included in the environmental impact report. The information shall be
specified in writing and shall be communicated to the lead agency by certified mail or
equivalent procedure not later than 30 days after the date of receipt of the notice of the lead
agency’s determination. The lead agency shall request similar guidance from appropriate
federal agencies.

To expedite the requirements of subdivision (a), the lead agency, any responsible agency, the
Office of Planning and Research, or a public agency having jurisdiction by law over natural
resources affected by the project that are held in trust for the people of the State of California,
may request one or more meetings between representatives of those agencies and the office for
the purpose of assisting the lead agency to determine the scope and content of the
environmental information that any of those responsible agencies, the office, or the public
agencies may require. In the case of a project described in subdivision (c) of Section 21065, the
request may also be made by the project applicant. The meetings shall be convened by the lead
agency as soon as possible, but not later than 30 days after the date that the meeting was
requested.

To expedite the requirements of subdivision (a), the Office of Planning and Research, upon
request of a lead agency, shall assist the lead agency in determining the various responsible
agencies, public agencies having jurisdiction by law over natural resources affected by the
project that are held in trust for the people of the State of California, and any federal agencies
that have responsibility for carrying out or approving a proposed project. In the case of a
project described in subdivision (¢) of Section 21065, that request may also be made by the
project applicant.

With respect to the Department of Transportation, and with respect to any state agency that is a
responsible agency or a public agency having jurisdiction by law over natural resources
affected by the project that are held in trust for the people of the State of California, subject to
the requirements of subdivision (a), the Office of Planning and Research shall ensure that the
information required by subdivision (a) is transmitted to the lead agency, and that affected
agencies are notified regarding meetings to be held upon request pursuant to subdivision (b),
within the required time period.

§21080.5. PLAN OR OTHER WRITTEN DOCUMENTATION; SUBMISSION IN LIEU OF IMPACT
REPORT; REGULATORY PROGRAMS; CRITERIA; CERTIFICATION; PROPOSED CHANGES;
REVIEW; COMMENCEMENT OF ACTIONS; STATE AGENCIES

(a)

Except as provided in Section 21158.1, when the regulatory program of a state agency requires
a plan or other written documentation containing environmental information and complying
with paragraph (3) of subdivision (d) to be submitted in support of any activity listed in
subdivision (b), the plan or other written documentation may be submitted in lieu of the
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environmental impact report required by this division if the Secretary of the Resources Agency
has certified the regulatory program pursuant to this section.

This section applies only to regulatory programs or portions thereof that involve either of the
following:

(1) The issuance to a person of a lease, permit, license, certificate, or other entitlement for use.

(2 The adoption or approval of standards, rules, regulations, or plans for use in the regulatory
program.

A regulatory program certified pursuant to this section is exempt from Chapter 3 (commencing
with Section 21100), Chapter 4 (commencing with Section 21150), and Section 21167, except
as provided in Article 2 (commencing with Section 21157) of Chapter 4.5.

To qualify for certification pursuant to this section, a regulatory program shall require the
utilization of an interdisciplinary approach that will ensure the integrated use of the natural and
social sciences in decision making and that shall meet all of the following criteria:

(1) The enabling legislation of the regulatory program does both of the following:
(A) Includes protection of the environment among its principal purposes.

() Contains authority for the administering agency to adopt rules and regulations for the
protection of the environment, guided by standards set forth in the enabling legislation.

(2) The rules and regulations adopted by the administering agency for the regulatory program
do all of the following:

(A) Require that an activity will not be approved or adopted as proposed if there are
feasible alternatives or feasible mitigation measures available that would substantially
lessen any significant adverse effect that the activity may have on the environment.

(B) Include guidelines for the orderly evaluation of proposed activities and the preparation
of the plan or other written documentation in a manner consistent with the
environmental protection purposes of the regulatory program.

(¢) Require the administering agency to consult with all public agencies that have
jurisdiction, by law, with respect to the proposed activity.

(D) Require that final action on the proposed activity include the written responses of the
issuing authority to significant environmental points raised during the evaluation
process.

(E) Require the filing of a notice of the decision by the administering agency on the
proposed activity with the Secretary of the Resources Agency. Those notices shall be
available for public inspection, and a list of the notices shall be posted on a weekly
basis in the Office of the Resources Agency. Each list shall remain posted for a period
of 30 days.

(F) Require notice of the filing of the plan or other written documentation to be made to the
public and to any person who requests, in writing, notification. The notification shall be
made in a manner that will provide the public or any person requesting notification
with sufficient time to review and comment on the filing.

(3) The plan or other written documentation required by the regulatory program does both of
the following:

(A) Includes a description of the proposed activity with alternatives to the activity, and
mitigation measures to minimize any significant adverse effect on the environment of
the activity.

(B) Is available for a reasonable time for review and comment by other public agencies and
the general public.
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(1) The Secretary of the Resources Agency shall certify a regulatory program that the secretary
determines meets all the qualifications for certification set forth in this section, and
withdraw certification on determination that the regulatory program has been altered so that
it no longer meets those qualifications. Certification and withdrawal of certification shall
occur only after compliance with Chapter 3.5 (commencing with Section 11340) of Part 1
of Division 3 of Title 2 of the Government Code.

2 In determining whether or not a regulatory program meets the qualifications for
certification set forth in this section, the inquiry of the secretary shall extend only to the
question of whether the regulatory program meets the generic requirements of subdivision
(d). The inquiry shall not extend to individual decisions to be reached under the regulatory
program, including the nature of specific alternatives or mitigation measures that might be
proposed to lessen any significant adverse effect on the environment of the activity.

(3) If the secretary determines that the regulatory program submitted for certification does not
meet the qualifications for certification set forth in this section, the secretary shall adopt
findings setting forth the reasons for the determination.

After a regulatory program has been certified pursuant to this section, a proposed change in the
program that could affect compliance with the qualifications for certification specified in
subdivision (d) may be submitted to the Secretary of the Resources Agency for review and
comment. The scope of the secretary’s review shall extend only to the question of whether the
regulatory program meets the generic requirements of subdivision (d). The review may not
extend to individual decisions to be reached under the regulatory program, including specific
alternatives or mitigation measures that might be proposed to lessen any significant adverse
effect on the environment of the activity. The secretary shall have 30 days from the date of
receipt of the proposed change to notify the state agency whether the proposed change will alter
the regulatory program so that it no longer meets the qualification for certification established
in this section and will result in a withdrawal of certification as provided in this section.

An action or proceeding to attack, review, set aside, void, or annul a determination or decision
of a state agency approving or adopting a proposed activity under a regulatory program that has
been certified pursuant to this section on the basis that the plan or other written documentation
prepared pursuant to paragraph (3) of subdivision (d) does not comply with this section shall be
commenced not later than 30 days from the date of the filing of notice of the approval or
adoption of the activity.

(1) An action or proceeding to attack, review, set aside, void, or annul a determination of the
Secretary of the Resources Agency to certify a regulatory program pursuant to this section
on the basis that the regulatory program does not comply with this section shall be
commenced within 30 days from the date of certification by the secretary.

(20 In an action brought pursuant to paragraph (1), the inquiry shall extend only to whether there
was a prejudicial abuse of discretion by the secretary. Abuse of discretion is established if
the secretary has not proceeded in a manner required by law or if the determination is not
supported by substantial evidence.

For purposes of this section, a county agricultural commissioner is a state agency.

For purposes of this section, an air quality management district or air pollution control district
is a state agency, except that the approval, if any, by a district of a nonattainment area plan is
subject to this section only if, and to the extent that, the approval adopts or amends rules or
regulations.

(1) The secretary, by July 1, 2004, shall develop a protocol for reviewing the prospective
application of certified regulatory programs to evaluate the consistency of those programs
with the requirements of this division. Following the completion of the development of the
protocol, the secretary shall provide a report to the Senate Committee on Environmental
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Quality and the Assembly Committee on Natural Resources regarding the need for a grant
of additional statutory authority authorizing the secretary to undertake a review of the
certified regulatory programs.

(2 The secretary shall provide a significant opportunity for public participation in developing
the protocol described in paragraph (1) including, but not limited to, at least two public
meetings with interested parties. A notice of each meeting shall be provided at least 10 days
prior to the meeting to any person who files a written request for a notice with the agency.

§21080.8. APPLICATION OF DIVISION; CONVERSION OF EXISTING RENTAL MOBILEHOME
PARK TO RESIDENT INITIATED SUBDIVISION, COOPERATIVE, CONDOMINIUM FOR
MOBILEHOMES

This division does not apply to the conversion of an existing rental mobilehome park to a resident
initiated subdivision, cooperative, or condominium for mobilehomes if the conversion will not
result in an expansion of or change in existing use of the property.

§21080.9. LOCAL COASTAL PROGRAMS OR LONG-RANGE LAND USE DEVELOPMENT;
UNIVERSITY OR GOVERNMENTAL ACTIVITIES AND APPROVALS; APPLICATION OF
DIVISION

This division shall not apply to activities and approvals by any local government, as defined in
Section 30109, or any state university or college, as defined in Section 30119, as necessary for the
preparation and adoption of a local coastal program or long-range land use development plan
pursuant to Division 20 (commencing with Section 30000); provided, however, that certification of
a local coastal program or long-range land use development plan by the California Coastal
Commission pursuant to Chapter 6 (commencing with Section 30500) of Division 20 shall be
subject to the requirements of this division. For the purpose of Section 21080.5, a certified local
coastal program or long-range land use development plan constitutes a plan for use in the
California Coastal Commission’s regulatory program.

§21080.10. APPLICATION OF DIVISION; GENERAL PLANS; LOW- OR MODERATE- INCOME
OR RESIDENTIAL HOUSING; AGRICULTURAL EMPLOYEE HOUSING

This division does not apply to any of the following:

(a) An extension of time, granted pursuant to Section 65361 of the Government Code, for the
preparation and adoption of one or more elements of a city or county general plan.

() Actions taken by the Department of Housing and Community Development or the California
Housing Finance Agency to provide financial assistance or insurance for the development and
construction of residential housing for persons and families of low or moderate income, as
defined in Section 50093 of the Health and Safety Code, if the project that is the subject of the
application for financial assistance or insurance will be reviewed pursuant to this division by
another public agency.

§21080.11. APPLICATION OF DIVISION; SETTLEMENTS BY STATE LANDS COMMISSION
This division shall not apply to settlements of title and boundary problems by the State Lands
Commission and to exchanges or leases in connection with those settlements.

§21080.12. APPLICATION OF DIVISION; REPAIR OF CRITICAL LEVEES

(@ This division does not apply to the repair of critical levees of the State Plan for Flood Control
specified pursuant to Section 8361 of the Water Code within an existing levee footprint to meet
standards of public health and safety funded pursuant to Section 5096.821, except as otherwise
provided in Section 15300.2 of Title 14 of the California Code of Regulations.

() For purposes of undertaking urgent levee repairs, the lead agency shall do all of the following:



Association of Environmental Professionals 2011 CEQA Statute

(0

(1) Conduct outreach efforts in the vicinity of the project to ensure public awareness of the
proposed repair work prior to approval of the project.

(2 To the extent feasible, comply with standard construction practices, including, but not
limited to, any rules, guidelines, or regulations adopted by the applicable air district for
construction equipment and for control of particulate matter emissions.

(3) To the extent feasible, use equipment powered by emulsified diesel fuel, electricity, natural
gas, or ultralow sulfur diesel as an alternative to conventional diesel-powered construction
equipment.

This section shall remain in effect only until July 1, 2016, and as of that date is repealed, unless
a later enacted statute, that is enacted before July 1, 2016, deletes or extends that date.

§ 21080.13. RAILROAD GRADE SEPARATION PROJECTS; APPLICATION OF DIVISION

This division shall not apply to any railroad grade separation project which eliminates an existing
grade crossing or which reconstructs an existing grade separation.

§21080.14. APPLICATION OF DIVISION TO SEISMIC RETROFIT PROJECTS FOR EXISTING
HIGHWAY FACILITIES

(a)

The following seismic retrofit projects, as defined by the Department of Transportation's
directive dated May 4, 2006, for the structural modification of an existing highway structure or
the replacement of a highway structure by a newly constructed highway structure, with
substantially the same purpose and capacity as the existing structure, within an existing right-
of-way, or immediately adjacent right-of-way, shall be exempt from this division:

(1) The I-880 Fifth Avenue Overhead in Alameda County.

(2 The I-880 High Street Separation Overhead in Alameda County.

(3) The SR 101 Hollister Avenue Overcrossing in Santa Barbara County.
4 The Schuyler Heim Bridge in Los Angeles County.

) The Mojave River Bridge on SR 18 in San Bernardino County.

For a project specified in subdivision (a), the Department of Transportation shall do all of the
following:

(1) Conduct outreach efforts in the vicinity of the project to ensure public awareness of the
proposed repair work prior to approval of the seismic retrofit project.

(2 To the extent feasible, comply with standard construction practices, including, but not
limited to, any rules, guidelines, or regulations adopted by the applicable air district for
construction equipment.

(3) Comply with measures for control of particulate matter emissions recommended by the
applicable air district.

4 To the extent feasible, use equipment powered by emulsified diesel fuel, electricity, natural
gas, or ultralow sulfur diesel as an alternative to conventional diesel-powered construction
equipment.

This section shall remain in effect only until the date that the Director of Transportation
certifies to the Secretary of Business, Transportation and Housing that all construction
activities for the seismic retrofit projects specified in subdivision (a) are complete, or until June
30, 2010, whichever occurs first, and as of that date is repealed.
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§21080.16. APPLICATION OF DIVISION TO SEISMIC RETROFIT PROJECTS FOR EXISTING
LOCAL BRIDGES

(@) This division does not apply to a seismic retrofit project on an existing local bridge, except as
otherwise provided in Section 15300.2 of Title 14 of the California Code of Regulations, that is
identified pursuant to Section 179.1 of the Streets and Highways Code.

() For purposes of undertaking the seismic retrofit project, the lead agency shall do all of the
following:

(1) Conduct outreach efforts in the vicinity of the project to ensure public awareness of the
proposed project prior to approval of the project.

(2 To the extent feasible, comply with standard construction practices, including, but not
limited to, any rules, guidelines, or regulations adopted by the applicable air district for
construction equipment and for control of particulate matter emissions.

(3) To the extent feasible, use equipment powered by emulsified diesel fuel, electricity, natural
gas, or ultralow sulfur diesel as an alternative to conventional diesel-powered construction
equipment.

(c) For purposes of this section an “existing local bridge” means a bridge that is located on a local
street or highway.

(d) For purposes of this section a “seismic retrofit project” means a project urgently needed to
bring a dangerous and unsafe bridge up to contemporary seismic standards and retaining the
same purposes, capacity, and location as the existing bridge.

(¢) This section shall remain in effect only until January 1, 2011, and as of that date is repealed,
unless a later enacted statute, this is enacted before January 1, 2011, deletes or extends that
date.

§21080.17. APPLICATION OF DIVISION TO ORDINANCES IMPLEMENTING LAW RELATING
TO CONSTRUCTION OF DWELLING UNITS AND SECOND UNITS

This division does not apply to the adoption of an ordinance by a city or county to implement the
provisions of Section 65852.1 or Section 65852.2 of the Government Code.

§21080.18. APPLICATION OF DIVISION TO CLOSING OF PUBLIC SCHOOL MAINTAINING
KINDERGARTEN OR ANY OF GRADES 1 THROUGH 12

This division does not apply to the closing of any public school in which kindergarten or any of
grades 1 through 12 is maintained or the transfer of students from that public school to another
school if the only physical changes involved are categorically exempt under Chapter 3
(commencing with Section 15000) of Division 6 of Title 14 of the California Administrative Code.

§ 21080.19. RESTRIPING OF STREETS OR HIGHWAYS; APPLICATION OF DIVISION

This division does not apply to a project for restriping of streets or highways to relieve traffic
congestion.

§21080.21. APPLICATION OF DIVISION TO PUBLIC RIGHT-OF-WAY PIPELINE PROJECTS
LESS THAN ONE MILE IN LENGTH

This division does not apply to any project of less than one mile in length within a public street or
highway or any other public right-of-way for the installation of a new pipeline or the maintenance,
repair, restoration, reconditioning, relocation, replacement, removal, or demolition of an existing
pipeline. For purposes of this section, “pipeline” includes subsurface facilities but does not include
any surface facility related to the operation of the underground facility.
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§ 21080.22. LOCAL GOVERNMENTS; PREPARATION OF GENERAL PLAN AMENDMENTS;
APPLICATION OF DIVISION

(a)

(b)

This division does not apply to activities and approvals by a local government necessary for the
preparation of general plan amendments pursuant to Section 29763, except that the approval of
general plan amendments by the Delta Protection Commission is subject to the requirements of
this division.

For purposes of Section 21080.5, a general plan amendment is a plan required by the regulatory
program of the Delta Protection Commission.

§ 21080.23. PIPELINE PROJECTS; APPLICATION OF DIVISION

(@)

This division does not apply to any project which consists of the inspection, maintenance,
repair, restoration, reconditioning, relocation, replacement, or removal of an existing pipeline,
as defined in subdivision (a) of Section 51010.5 of the Government Code, or any valve, flange,
meter, or other piece of equipment that is directly attached to the pipeline, if the project meets
all of the following conditions:

(1) (A) The project is less than eight miles in length.

(8) Notwithstanding subparagraph (A), actual construction and excavation activities
undertaken to achieve the maintenance, repair, restoration, reconditioning, relocation,
replacement, or removal of an existing pipeline are not undertaken over a length of
more than one-half mile at any one time.

(20 The project consists of a section of pipeline that is not less than eight miles from any
section of pipeline that has been subject to an exemption pursuant to this section in the past
12 months.

(3) The project is not solely for the purpose of excavating soil that is contaminated by
hazardous materials, and, to the extent not otherwise expressly required by law, the party
undertaking the project immediately informs the lead agency of the discovery of
contaminated soil.

) To the extent not otherwise expressly required by law, the person undertaking the project
has, in advance of undertaking the project, prepared a plan that will result in notification of
the appropriate agencies so that they may take action, if determined to be necessary, to
provide for the emergency evacuation of members of the public who may be located in
close proximity to the project.

(5) Project activities are undertaken within an existing right-of-way and the right-of-way is
restored to its condition prior to the project.

6) The project applicant agrees to comply with all conditions otherwise authorized by law,
imposed by the city or county planning department as part of any local agency permit
process, that are required to mitigate potential impacts of the proposed project, and to
otherwise comply with the Keene-Nejedly California Wetlands Preservation Act (Chapter 7
(commencing with Section 5810) of Division 5), the California Endangered Species Act
(Chapter 1.5 (commencing with Section 2050) of Division 3 of the Fish and Game Code),
and other applicable state laws, and with all applicable federal laws.

If a project meets all of the requirements of subdivision (a), the person undertaking the project
shall do all of the following:

(1) Notify, in writing, any affected public agency, including, but not limited to, any public
agency having permit, land use, environmental, public health protection, or emergency
response authority of the exemption of the project from this division by subdivision (a).

(2 Provide notice to the public in the affected area in a manner consistent with paragraph (3) of
subdivision (b) of Section 21092.
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(3) In the case of private rights-of-way over private property, receive from the underlying
property owner permission for access to the property.

@ Comply with all conditions otherwise authorized by law, imposed by the city or county
planning department as part of any local agency permit process, that are required to
mitigate potential impacts of the proposed project, and otherwise comply with the Keene-
Nejedly California Wetlands Preservation Act (Chapter 7 (commencing with Section 5810)
of Division 5), the California Endangered Species Act (Chapter 1.5 (commencing with
Section 2050) of Division 3 of the Fish and Game Code), and other applicable state laws,
and with all applicable federal laws.

Prior to January 1, 1999, this section shall not apply to ARCO Pipeline Company’s crude oil
pipelines designated as Crude Oil Line 1, from Tejon Station south to its terminus, and Crude
Oil Line 90.

This section does not apply to either of the following:
(1) A project in which the diameter of the pipeline is increased.
(2) A project undertaken within the boundaries of an oil refinery.

§21080.23.5. PIPELINE; BIOGAS; APPLICATION OF DIVISION

(@)

For purposes of Section 21080.23, "pipeline" also means a pipeline located in Fresno, Kern,
Kings, or Tulare County, that is used to transport biogas, and meeting the requirements of
Section 21080.23 and all local, state, and federal laws.

For purposes of this section, "biogas" means natural gas that meets the requirements of Section
2292.5 of Title 13 of the California Code of Regulations and is derived from anaerobic
digestion of dairy animal waste.

This section shall remain in effect only until January 1, 2013, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2013, deletes or extends that
date.

§ 21080.24. PERMITS; ISSUANCE, MODIFICATION, AMENDMENT, OR RENEWAL,;
APPLICATION OF LAW

(@)

(b)

This division does not apply to the issuance, modification, amendment, or renewal of a permit
by an air pollution control district or air quality management district pursuant to Title V, as
defined in Section 39053.3 of the Health and Safety Code, or pursuant to a district Title V
program established pursuant to Sections 42301.10, 42301.11, and 42301.12 of the Health and
Safety Code, unless the issuance, modification, amendment, or renewal authorizes a physical or
operational change to a source or facility.

Nothing in this section is intended to result in the application of this division to a physical or
operational change that, prior to January 1, 1995, was not subject to this division.

§ 21080.26. FLUORIDATION; APPLICATION OF DIVISION; MINOR ALTERATIONS

This division does not apply to minor alterations to utilities made for the purposes of complying
with Sections 4026.7 and 4026.8 of the Health and Safety Code or regulations adopted thereunder.

§21080.29. LA PLAYA PROJECT; APPLICATION OF DIVISION

(@)

A project located in Los Angeles County that is approved by a public agency before the
effective date of the act adding this section is not in violation of any requirement of this
division by reason of the failure to construct a roadway across the property transferred to the
state pursuant to subdivision (c) and to construct a bridge over the adjacent Ballona Channel in
Los Angeles County, otherwise required as a mitigation measure pursuant to this division, if all
of the following conditions apply:
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(1) The improvements specified in this subdivision are not constructed, due in whole or in part,
to the project owner's or developer's relinquishment of easement rights to construct those
improvements.

(2 The easement rights in paragraph (1) are relinquished in connection with the State of
California, acting by and through the Wildlife Conservation Board of the Department of
Fish and Game, acquiring a wetlands project that is a minimum of 400 acres in size and
located within the coastal zone.

Where those easement rights have been relinquished, any municipal ordinance or regulation
adopted by a charter city or a general law city shall be inapplicable to the extent that the
ordinance or regulation requires construction of the transportation improvements specified in
subdivision (a), or would otherwise require reprocessing or resubmittal of a permit or approval,
including, but not limited to, a final recorded map, a vesting tentative map, or a tentative map,
as a result of the transportation improvements specified in subdivision (a) not being constructed.

(¢ (1) If the Wildlife Conservation Board of the Department of Fish and Game acquires property

within the coastal zone that is a minimum of 400 acres in size pursuant to a purchase and
sale agreement with Playa Capital Company, LLC, the Controller shall direct the trustee
under the Amendment to Declaration of Trust entered into on or about December 11, 1984,
by First Nationwide Savings, as trustee, Summa Corporation, as trustor, and the Controller,
as beneficiary, known as the HRH Inheritance Tax Security Trust, to convey title to the
trust estate of the trust, including real property commonly known as Playa Vista Area C, to
the State of California acting by and through the Wildlife Conservation Board of the
Department of Fish and Game for conservation, restoration, or recreation purposes only,
with the right to transfer the property for those uses to any other agency of the State of
California.

(2 This subdivision shall constitute the enabling legislation required by the Amendment to
Declaration of Trust to empower the Controller to direct the trustee to convey title to the
trust estate under the HRH Inheritance Tax Security Trust to the State of California or an
agency thereof.

(3) The conveyance of the trust estate to the Wildlife Conservation Board pursuant to this
subdivision shall supersede any duty or obligation imposed upon the Controller under the
Probate Code or the Revenue and Taxation Code with respect to the disposition or
application of the net proceeds of the trust estate.

§ 21080.32. EXEMPTION OF SPECIFIED ACTIONS BY PUBLICLY OWNED TRANSIT
AGENCIES; IMPLEMENTATION OF BUDGET REDUCTIONS

(@)

This section shall only apply to publicly owned transit agencies, but shall not apply to any
publicly owned transit agency created pursuant to Section 130050.2 of the Public Utilities
Code.

Except as provided in subdivision (c), and in accordance with subdivision (d), this division does
not apply to actions taken on or after July 1, 1995, by a publicly owned transit agency to
implement budget reductions caused by the failure of agency revenues to adequately fund
agency programs and facilities.

This section does not apply to any action to reduce or eliminate a transit service, facility,
program, or activity that was approved or adopted as a mitigation measure in any
environmental document authorized by this division or the National Environmental Policy Act
(42 U.S.C. Sec. 4321 et seq.) or to any state or federal requirement that is imposed for the
protection of the environment.

(1) This section applies only to actions taken after the publicly owned transit agency has made
a finding that there is a fiscal emergency caused by the failure of agency revenues to
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adequately fund agency programs and facilities, and after the publicly owned transit agency
has held a public hearing to consider those actions. A publicly owned transit agency that
has held such a hearing shall respond within 30 days at a regular public meeting to
suggestions made by the public at the initial public hearing. Those actions shall be limited
to projects defined in subdivision (a) or (b) of Section 21065 which initiate or increase fees,
rates, or charges charged for any existing public service, program, or activity; or reduce or
eliminate the availability of an existing publicly owned transit service, facility, program, or
activity.

2 For purposes of this subdivision, “fiscal emergency,” when applied to a publicly owned
transit agency, means that the agency is projected to have negative working capital within
one year from the date that the agency makes the finding that there is a fiscal emergency
pursuant to this section. Working capital shall be determined by adding together all
unrestricted cash, unrestricted short-term investments, and unrestricted short-term accounts
receivable and then subtracting unrestricted accounts payable. Employee retirement funds,
including Internal Revenue Code Section 457 deferred compensation plans and Section
401(k) plans, health insurance reserves, bond payment reserves, workers’ compensation
reserves, and insurance reserves, shall not be factored into the formula for working capital.

§21080.33. EMERGENCY PROJECTS TO MAINTAIN, REPAIR OR RESTORE EXISTING
HIGHWAYS; APPLICATION OF DIVISION; EXCEPTIONS

This division does not apply to any emergency project undertaken, carried out, or approved by a
public agency to maintain, repair, or restore an existing highway, as defined in Section 360 of the
Vehicle Code, except for a highway designated as an official state scenic highway pursuant to
Section 262 of the Streets and Highways Code, within the existing right-of-way of the highway,
damaged as a result of fire, flood, storm, earthquake, land subsidence, gradual earth movement, or
landslide, within one year of the damage. This section does not exempt from this division any
project undertaken, carried out, or approved by a public agency to expand or widen a highway
damaged by fire, flood, storm, earthquake, land subsidence, gradual earth movement, or landslide.

§ 21080.35. CARRYING OUT OR APPROVING A PROJECT; DEFINITION

For the purposes of Section 21069, the phrase “carrying out or approving a project” shall include
the carrying out or approval of a plan for a project that expands or enlarges an existing publicly
owned airport by any political subdivision, as described in Section 21661.6 of the Public Utilities
Code.

§ 21081. NECESSARY FINDINGS WHERE ENVIRONMENTAL IMPACT REPORT IDENTIFIES
EFFECTS

Pursuant to the policy stated in Sections 21002 and 21002.1, no public agency shall approve or
carry out a project for which an environmental impact report has been certified which identifies one
or more significant effects on the environment that would occur if the project is approved or carried
out unless both of the following occur:

(@ The public agency makes one or more of the following findings with respect to each significant
effect:

(1) Changes or alterations have been required in, or incorporated into, the project which
mitigate or avoid the significant effects on the environment.

(20 Those changes or alterations are within the responsibility and jurisdiction of another public
agency and have been, or can and should be, adopted by that other agency.

(3) Specific economic, legal, social, technological, or other considerations, including
considerations for the provision of employment opportunities for highly trained workers,
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make infeasible the mitigation measures or alternatives identified in the environmental
impact report.

With respect to significant effects which were subject to a finding under paragraph (3) of
subdivision (a), the public agency finds that specific overriding economic, legal, social,
technological, or other benefits of the project outweigh the significant effects on the
environment.

§21081.2 EXCEPTION TO FINDINGS FOR INFILL RESIDENTIAL PROJECTS

(a)

Except as provided in subdivision (c), if a residential project, not exceeding 100 units, with a
minimum residential density of 20 units per acre and within one-half mile of a transit stop, on
an infill site in an urbanized area is in compliance with the traffic, circulation, and
transportation policies of the general plan, applicable community plan, applicable specific plan,
and applicable ordinances of the city or county with jurisdiction over the area where the project
is located, and the city or county requires that the mitigation measures approved in a previously
certified project area environmental impact report applicable to the project be incorporated into
the project, the city or county is not required to comply with subdivision (a) of Section 21081
with respect to the making of any findings regarding the impacts of the project on traffic at
intersections, or on streets, highways, or freeways.

Nothing in subdivision (a) restricts the authority of a city or county to adopt feasible mitigation
measures with respect to the impacts of a project on pedestrian and bicycle safety.

Subdivision (a) does not apply in any of the following circumstances:

(1) The application for a proposed project is made more than five years after certification of the
project area environmental impact report applicable to the project.

(2 A major change has occurred within the project area after certification of the project area
environmental impact report applicable to the project.

(3) The project area environmental impact report applicable to the project was certified with
overriding considerations pursuant to subdivision (b) of Section 21081 to the significant
impacts on the environment with respect to traffic or transportation.

4 The proposed project covers more than four acres.
A project shall not be divided into smaller projects in order to qualify pursuant to this section.

Nothing in this section relieves a city or county from the requirement to analyze the project's
effects on traffic at intersections, or on streets, highways, or freeways, or from making a
determination that the project may have a significant effect on traffic.

For the purposes of this section, “project area environmental impact report“ means an
environmental impact report certified on any of the following:

(1) A general plan.

(2) A revision or update to the general plan that includes at least the land use and circulation
elements.

(3) An applicable community plan.
) An applicable specific plan.

(5) A housing element of the general plan, if the environmental impact report analyzed the
environmental effects of the density of the proposed project.

(6) A zoning ordinance.
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§ 21081.5. FEASIBILITY OF MITIGATION MEASURES OR PROJECT ALTERNATIVES; BASIS
FOR FINDINGS

In making the findings required by paragraph (3) of subdivision (a) of Section 21081, the public
agency shall base its findings on substantial evidence in the record.

§21081.6. FINDINGS OR NEGATIVE DECLARATIONS; REPORTING OR MONITORING
PROJECT CHANGES; EFFECT ON ENVIRONMENT; CONDITIONS

(a When making the findings required by paragraph (1) of subdivision (a) of Section 21081 or when
adopting a mitigated negative declaration pursuant to paragraph (2) of subdivision (c) of Section
21080, the following requirements shall apply:

(1) The public agency shall adopt a reporting or monitoring program for the changes made to
the project or conditions of project approval, adopted in order to mitigate or avoid
significant effects on the environment. The reporting or monitoring program shall be
designed to ensure compliance during project implementation. For those changes which
have been required or incorporated into the project at the request of a responsible agency or
a public agency having jurisdiction by law over natural resources affected by the project,
that agency shall, if so requested by the lead agency or a responsible agency, prepare and
submit a proposed reporting or monitoring program.

(2) The lead agency shall specify the location and custodian of the documents or other material
which constitute the record of proceedings upon which its decision is based.

() A public agency shall provide that measures to mitigate or avoid significant effects on the
environment are fully enforceable through permit conditions, agreements, or other measures.
Conditions of project approval may be set forth in referenced documents which address
required mitigation measures or, in the case of the adoption of a plan, policy, regulation, or
other public project, by incorporating the mitigation measures into the plan, policy, regulation,
or project design.

(c) Prior to the close of the public review period for a draft environmental impact report or
mitigated negative declaration, a responsible agency, or a public agency having jurisdiction
over natural resources affected by the project, shall either submit to the lead agency complete
and detailed performance objectives for mitigation measures which would address the
significant effects on the environment identified by the responsible agency or agency having
jurisdiction over natural resources affected by the project, or refer the lead agency to
appropriate, readily available guidelines or reference documents. Any mitigation measures
submitted to a lead agency by a responsible agency or an agency having jurisdiction over
natural resources affected by the project shall be limited to measures which mitigate impacts to
resources which are subject to the statutory authority of, and definitions applicable to, that
agency. Compliance or noncompliance by a responsible agency or agency having jurisdiction
over natural resources affected by a project with that requirement shall not limit the authority of
the responsible agency or agency having jurisdiction over natural resources affected by a
project, or the authority of the lead agency, to approve, condition, or deny projects as provided
by this division or any other provision of law.

§21081.7. TRANSPORTATION INFORMATION; SUBMISSION OF REPORT TO
TRANSPORTATION PLANNING AGENCY

Transportation information resulting from the reporting or monitoring program required to be
adopted by a public agency pursuant to Section 21081.6 shall be submitted to the transportation
planning agency in the region where the project is located and to the Department of Transportation
for a project of statewide, regional, or areawide significance according to criteria developed
pursuant to Section 21083. The transportation planning agency and the Department of
Transportation shall adopt guidelines for the submittal of those reporting or monitoring programs.
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§ 21082. PUBLIC AGENCIES; ADOPTION OF OBJECTIVES, CRITERIA AND PROCEDURES;
CONSISTENCY WITH GUIDELINES

All public agencies shall adopt by ordinance, resolution, rule, or regulation, objectives, criteria, and
procedures for the evaluation of projects and the preparation of environmental impact reports and
negative declarations pursuant to this division. A school district, or any other district, whose
boundaries are coterminous with a city, county, or city and county, may utilize the objectives,
criteria, and procedures of the city, county, or city and county, as may be applicable, in which case,
the school district or other district need not adopt objectives, criteria, and procedures of its own.
The objectives, criteria, and procedures shall be consistent with the provisions of this division and
with the guidelines adopted by the Secretary of the Resources Agency pursuant to Section 21083.
Such objectives, criteria, and procedures shall be adopted by each public agency no later than 60
days after the Secretary of the Resources Agency has adopted guidelines pursuant to Section
21083.

§ 21082.1. DRAFT ENVIRONMENTAL IMPACT REPORT, ENVIRONMENTAL IMPACT
REPORT, OR NEGATIVE DECLARATION; PREPARATION BY PUBLIC AGENCY
(8 Any draft environmental impact report, environmental impact report, negative declaration, or

mitigated negative declaration prepared pursuant to the requirements of this division shall be
prepared directly by, or under contract to, a public agency.

() This section is not intended to prohibit, and shall not be construed as prohibiting, any person
from submitting information or other comments to the public agency responsible for preparing
an environmental impact report, draft environmental impact report, negative declaration, or
mitigated negative declaration. The information or other comments may be submitted in any
format, shall be considered by the public agency, and may be included, in whole or in part, in
any report or declaration.

() The lead agency shall do all of the following:
(1) Independently review and analyze any report or declaration required by this division.
(2) Circulate draft documents that reflect its independent judgment.

(3) As part of the adoption of a negative declaration or a mitigated negative declaration, or
certification of an environmental impact report, find that the report or declaration reflects
the independent judgment of the lead agency.

(4) Submit a sufficient number of copies of the draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration, and a copy of the report or
declaration in an electronic form as required by the guidelines adopted pursuant to Section
21083, to the State Clearinghouse for review and comment by state agencies, if any of the
following apply:

(A) A state agency is any of the following:
() The lead agency.
(i) A responsible agency.
(i) A trustee agency.
(B) A state agency otherwise has jurisdiction by law with respect to the project.

(¢) The proposed project is of sufficient statewide, regional, or areawide environmental
significance as determined pursuant to the guidelines certified and adopted pursuant to
Section 21083.
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§ 21082.2. SIGNIFICANT EFFECT ON ENVIRONMENT; DETERMINATION; ENVIRONMENTAL
IMPACT REPORT PREPARATION

(a)

(b)

The lead agency shall determine whether a project may have a significant effect on the
environment based on substantial evidence in light of the whole record.

The existence of public controversy over the environmental effects of a project shall not require
preparation of an environmental impact report if there is no substantial evidence in light of the
whole record before the lead agency that the project may have a significant effect on the
environment.

Argument, speculation, unsubstantiated opinion or narrative, evidence which is clearly
inaccurate or erroneous, or evidence of social or economic impacts which do not contribute to,
or are not caused by, physical impacts on the environment, is not substantial evidence.
Substantial evidence shall include facts, reasonable assumptions predicated upon facts, and
expert opinion supported by facts.

If there is substantial evidence, in light of the whole record before the lead agency, that a
project may have a significant effect on the environment, an environmental impact report shall
be prepared.

Statements in an environmental impact report and comments with respect to an environmental
impact report shall not be deemed determinative of whether the project may have a significant
effect on the environment.

§ 21083. OFFICE OF PLANNING AND RESEARCH; PREPARATION AND DEVELOPMENT OF
GUIDELINES; CONDITIONS

(@)

The Office of Planning and Research shall prepare and develop proposed guidelines for the
implementation of this division by public agencies. The guidelines shall include objectives and
criteria for the orderly evaluation of projects and the preparation of environmental impact
reports and negative declarations in a manner consistent with this division.

The guidelines shall specifically include criteria for public agencies to follow in determining
whether or not a proposed project may have a “significant effect on the environment.” The
criteria shall require a finding that a project may have a “significant effect on the environment”
if one or more of the following conditions exist:

(1) A proposed project has the potential to degrade the quality of the environment, curtail the
range of the environment, or to achieve short-term, to the disadvantage of long-term,
environmental goals.

(20 The possible effects of a project are individually limited but cumulatively considerable. As
used in this paragraph, “cumulatively considerable” means that the incremental effects of
an individual project are considerable when viewed in connection with the effects of past
projects, the effects of other current projects, and the effects of probable future projects.

(3) The environmental effects of a project will cause substantial adverse effects on human
beings, either directly or indirectly.

The guidelines shall include procedures for determining the lead agency pursuant to Section
21165.

The guidelines shall include criteria for public agencies to use in determining when a proposed
project is of sufficient statewide, regional, or areawide environmental significance that a draft
environmental impact report, a proposed negative declaration, or a proposed mitigated negative
declaration shall be submitted to appropriate state agencies, through the State Clearinghouse,
for review and comment prior to completion of the environmental impact report, negative
declaration, or mitigated negative declaration.
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The Office of Planning and Research shall develop and prepare the proposed guidelines as soon
as possible and shall transmit them immediately to the Secretary of the Resources Agency. The
Secretary of the Resources Agency shall certify and adopt the guidelines pursuant to Chapter
3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the Government
Code, which shall become effective upon the filing thereof. However, the guidelines shall not
be adopted without compliance with Sections 11346.4, 11346.5, and 11346.8 of the
Government Code.

The Office of Planning and Research shall, at least once every two years, review the guidelines
adopted pursuant to this section and shall recommend proposed changes or amendments to the
Secretary of the Resources Agency. The Secretary of the Resources Agency shall certify and
adopt guidelines, and any amendments thereto, at least once every two years, pursuant to
Chapter 3.5 (commencing with Section 11340) of Part 1 of Division 3 of Title 2 of the
Government Code, which shall become effective upon the filing thereof. However, guidelines
may not be adopted or amended without compliance with Sections 11346.4, 11346.5, and
11346.8 of the Government Code.

§ 21083.05.

(@)

On or before July 1, 2009, the Office of Planning and Research shall prepare, develop, and
transmit to the Resources Agency guidelines for the mitigation of greenhouse gas emissions or
the effects of greenhouse gas emissions as required by this division, including, but not limited
to, effects associated with transportation or energy consumption.

On or before January 1, 2010, the Resources Agency shall certify and adopt guidelines
prepared and developed by the Office of Planning and Research pursuant to subdivision (a).

The Office of Planning and Research and the Resources Agency shall periodically update the
guidelines to incorporate new information or criteria established by the State Air Resources
Board pursuant to Division 25.5 (commencing with Section 38500) of the Health and Safety
Code.

§21083.1. LEGISLATIVE INTENT; INTERPRETATION BY COURTS

It is the intent of the Legislature that courts, consistent with generally accepted rules of statutory
interpretation, shall not interpret this division or the state guidelines adopted pursuant to Section
21083 in a manner which imposes procedural or substantive requirements beyond those explicitly
stated in this division or in the state guidelines.

§ 21083.2. ARCHAEOLOGICAL RESOURCES; DETERMINATION OF EFFECT OF PROJECT;
EIR OR NEGATIVE DECLARATION; MITIGATION MEASURES

(a)

As part of the determination made pursuant to Section 21080.1, the lead agency shall determine
whether the project may have a significant effect on archaeological resources. If the lead
agency determines that the project may have a significant effect on unique archaeological
resources, the environmental impact report shall address the issue of those resources. An
environmental impact report, if otherwise necessary, shall not address the issue of nonunique
archaeological resources. A negative declaration shall be issued with respect to a project if, but
for the issue of nonunique archaeological resources, the negative declaration would be
otherwise issued.

If it can be demonstrated that a project will cause damage to a unique archaeological resource,
the lead agency may require reasonable efforts to be made to permit any or all of these
resources to be preserved in place or left in an undisturbed state. Examples of that treatment, in
no order of preference, may include, but are not limited to, any of the following:

(1) Planning construction to avoid archaeological sites.
(2 Deeding archaeological sites into permanent conservation easements.
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(3) Capping or covering archaeological sites with a layer of soil before building on the sites.
4) Planning parks, greenspace, or other open space to incorporate archaeological sites.

To the extent that unique archaeological resources are not preserved in place or not left in an
undisturbed state, mitigation measures shall be required as provided in this subdivision. The
project applicant shall provide a guarantee to the lead agency to pay one-half the estimated cost
of mitigating the significant effects of the project on unique archaeological resources. In
determining payment, the lead agency shall give due consideration to the in-kind value of
project design or expenditures that are intended to permit any or all archaeological resources or
California Native American culturally significant sites to be preserved in place or left in an
undisturbed state. When a final decision is made to carry out or approve the project, the lead
agency shall, if necessary, reduce the specified mitigation measures to those which can be
funded with the money guaranteed by the project applicant plus the money voluntarily
guaranteed by any other person or persons for those mitigation purposes. In order to allow time
for interested persons to provide the funding guarantee referred to in this subdivision, a final
decision to carry out or approve a project shall not occur sooner than 60 days after completion
of the recommended special environmental impact report required by this section.

Excavation as mitigation shall be restricted to those parts of the unique archaeological resource
that would be damaged or destroyed by the project. Excavation as mitigation shall not be
required for a unique archaeological resource if the lead agency determines that testing or
studies already completed have adequately recovered the scientifically consequential
information from and about the resource, if this determination is documented in the
environmental impact report.

In no event shall the amount paid by a project applicant for mitigation measures required
pursuant to subdivision (c) exceed the following amounts:

(1) An amount equal to one-half of 1 percent of the projected cost of the project for mitigation
measures undertaken within the site boundaries of a commercial or industrial project.

(2 An amount equal to three-fourths of 1 percent of the projected cost of the project for
mitigation measures undertaken within the site boundaries of a housing project consisting
of a single unit.

(3) If a housing project consists of more than a single unit, an amount equal to three-fourths of
1 percent of the projected cost of the project for mitigation measures undertaken within the
site boundaries of the project for the first unit plus the sum of the following:

(A) Two hundred dollars ($200) per unit for any of the next 99 units.
() One hundred fifty dollars ($150) per unit for any of the next 400 units.
(©) One hundred dollars ($100) per unit in excess of 500 units.

Unless special or unusual circumstances warrant an exception, the field excavation phase of an
approved mitigation plan shall be completed within 90 days after final approval necessary to
implement the physical development of the project or, if a phased project, in connection with
the phased portion to which the specific mitigation measures are applicable. However, the
project applicant may extend that period if he or she so elects. Nothing in this section shall
nullify protections for Indian cemeteries under any other provision of law.

As used in this section, “unique archaeological resource” means an archaeological artifact,
object, or site about which it can be clearly demonstrated that, without merely adding to the
current body of knowledge, there is a high probability that it meets any of the following
criteria:

(1) Contains information needed to answer important scientific research questions and that
there is a demonstrable public interest in that information.
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(2) Has a special and particular quality such as being the oldest of its type or the best available
example of its type.

(3) Is directly associated with a scientifically recognized important prehistoric or historic event
or person.

As used in this section, “nonunique archaeological resource” means an archaeological artifact,
object, or site which does not meet the criteria in subdivision (g). A nonunique archaeological
resource need be given no further consideration, other than the simple recording of its existence
by the lead agency if it so elects.

As part of the objectives, criteria, and procedures required by Section 21082 or as part of
conditions imposed for mitigation, a lead agency may make provisions for archaeological sites
accidentally discovered during construction. These provisions may include an immediate
evaluation of the find. If the find is determined to be a unique archaeological resource,
contingency funding and a time allotment sufficient to allow recovering an archaeological
sample or to employ one of the avoidance measures may be required under the provisions set
forth in this section. Construction work may continue on other parts of the building site while
archaeological mitigation takes place.

This section does not apply to any project described in subdivision (a) or (b) of Section 21065 if
the lead agency elects to comply with all other applicable provisions of this division. This
section does not apply to any project described in subdivision (c) of Section 21065 if the
applicant and the lead agency jointly elect to comply with all other applicable provisions of this
division.

Any additional costs to any local agency as a result of complying with this section with respect
to a project of other than a public agency shall be borne by the project applicant.

Nothing in this section is intended to affect or modify the requirements of Section 21084 or
21084.1.

§21083.3. APPLICATION OF DIVISION TO APPROVAL OF SUBDIVISION MAP OR OTHER
PROJECT; LIMITATION; MITIGATION MEASURES UNDER PRIOR ENVIRONMENTAL IMPACT
REPORT; PUBLIC HEARING; FINDING

(@)

If a parcel has been zoned to accommodate a particular density of development or has been
designated in a community plan to accommodate a particular density of development and an
environmental impact report was certified for that zoning or planning action, the application of
this division to the approval of any subdivision map or other project that is consistent with the
zoning or community plan shall be limited to effects upon the environment which are peculiar
to the parcel or to the project and which were not addressed as significant effects in the prior
environmental impact report, or which substantial new information shows will be more
significant than described in the prior environmental impact report.

If a development project is consistent with the general plan of a local agency and an
environmental impact report was certified with respect to that general plan, the application of
this division to the approval of that development project shall be limited to effects on the
environment which are peculiar to the parcel or to the project and which were not addressed as
significant effects in the prior environmental impact report, or which substantial new
information shows will be more significant than described in the prior environmental impact
report.

Nothing in this section affects any requirement to analyze potentially significant offsite impacts
and cumulative impacts of the project not discussed in the prior environmental impact report
with respect to the general plan. However, all public agencies with authority to mitigate the
significant effects shall undertake or require the undertaking of any feasible mitigation
measures specified in the prior environmental impact report relevant to a significant effect
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which the project will have on the environment or, if not, then the provisions of this section
shall have no application to that effect. The lead agency shall make a finding, at a public
hearing, as to whether those mitigation measures will be undertaken.

An effect of a project upon the environment shall not be considered peculiar to the parcel or to
the project, for purposes of this section, if uniformly applied development policies or standards
have been previously adopted by the city or county, with a finding based upon substantial
evidence, which need not include an environmental impact report, that the development
policies or standards will substantially mitigate that environmental effect when applied to
future projects, unless substantial new information shows that the policies or standards will not
substantially mitigate the environmental effect.

Where a community plan is the basis for application of this section, any rezoning action
consistent with the community plan shall be a project subject to exemption from this division in
accordance with this section. As used in this section, “community plan” means a part of the
general plan of a city or county which (1) applies to a defined geographic portion of the total
area included in the general plan, (2) complies with Article 5 (commencing with Section 65300)
of Chapter 3 of Division 1 of Title 7 of the Government Code by including or referencing each
of the mandatory elements specified in Section 65302 of the Government Code, and (3) contains
specific development policies adopted for the area included in the community plan and
identifies measures to implement those policies, so that the policies which will apply to each
parcel can be determined.

No person shall have standing to bring an action or proceeding to attack, review, set aside,
void, or annul a finding of a public agency made at a public hearing pursuant to subdivision (a)
with respect to the conformity of the project to the mitigation measures identified in the prior
environmental impact report for the zoning or planning action, unless he or she has participated
in that public hearing. However, this subdivision shall not be applicable if the local agency
failed to give public notice of the hearing as required by law. For purposes of this subdivision,
a person has participated in the public hearing if he or she has either submitted oral or written
testimony regarding the proposed determination, finding, or decision prior to the close of the
hearing.

Any community plan adopted prior to January 1, 1982, which does not comply with the
definitional criteria specified in subdivision (e) may be amended to comply with that criteria, in
which case the plan shall be deemed a “community plan” within the meaning of subdivision (e)
if (1) an environmental impact report was certified for adoption of the plan, and (2) at the time of
the conforming amendment, the environmental impact report has not been held inadequate by a
court of this state and is not the subject of pending litigation challenging its adequacy.

§21083.4. COUNTIES; CONVERSION OF OAK WOODLANDS; MITIGATION ALTERNATIVES;
OAK WOODLANDS CONSERVATION ACT GRANT USE; EXEMPTIONS

(@)

For purposes of this section, “oak” means a native tree species in the genus Quercus, not
designated as Group A or Group B commercial species pursuant to regulations adopted by the
State Board of Forestry and Fire Protection pursuant to Section 4526, and that is 5 inches or
more in diameter at breast height.

As part of the determination made pursuant to Section 21080.1, a county shall determine
whether a project within its jurisdiction may result in a conversion of oak woodlands that will
have a significant effect on the environment. If a county determines that there may be a
significant effect to oak woodlands, the county shall require one or more of the following oak
woodlands mitigation alternatives to mitigate the significant effect of the conversion of oak
woodlands:

(1) Conserve oak woodlands, through the use of conservation easements.
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@)

(A) Plant an appropriate number of trees, including maintaining plantings and replacing
dead or diseased trees.

(8) The requirement to maintain trees pursuant to this paragraph terminates seven years
after the trees are planted.

() Mitigation pursuant to this paragraph shall not fulfill more than one-half of the
mitigation requirement for the project.

(D) The requirements imposed pursuant to this paragraph also may be used to restore
former oak woodlands.

Contribute funds to the Oak Woodlands Conservation Fund, as established under
subdivision (a) of Section 1363 of the Fish and Game Code, for the purpose of purchasing
oak woodlands conservation easements, as specified under paragraph (1) of subdivision (d) of
that section and the guidelines and criteria of the Wildlife Conservation Board. A project
applicant that contributes funds under this paragraph shall not receive a grant from the Oak
Woodlands Conservation Fund as part of the mitigation for the project.

Other mitigation measures developed by the county.

Notwithstanding subdivision (d) of Section 1363 of the Fish and Game Code, a county may use
a grant awarded pursuant to the Oak Woodlands Conservation Act (Article 3.5 (commencing
with Section 1360) of Chapter 4 of Division 2 of the Fish and Game Code) to prepare an oak
conservation element for a general plan, an oak protection ordinance, or an oak woodlands
management plan, or amendments thereto, that meets the requirements of this section.

The following are exempt from this section:

1)

@)

Projects undertaken pursuant to an approved Natural Community Conservation Plan or
approved subarea plan within an approved Natural Community Conservation Plan that
includes oaks as a covered species or that conserves oak habitat through natural community
conservation preserve designation and implementation and mitigation measures that are
consistent with this section.

Affordable housing projects for lower income households, as defined pursuant to Section
50079.5 of the Health and Safety Code, that are located within an urbanized area, or within
a sphere of influence as defined pursuant to Section 56076 of the Government Code.

Conversion of oak woodlands on agricultural land that includes land that is used to produce
or process plant and animal products for commercial purposes.

Projects undertaken pursuant to Section 21080.5 of the Public Resources Code.

A lead agency that adopts, and a project that incorporates, one or more of the measures
specified in this section to mitigate the significant effects to oaks and oak woodlands shall
be deemed to be in compliance with this division only as it applies to effects on oaks and
oak woodlands.

The Legislature does not intend this section to modify requirements of this division, other
than with regard to effects on oaks and oak woodlands.

This section does not preclude the application of Section 21081 to a project.

This section, and the regulations adopted pursuant to this section, shall not be construed as a
limitation on the power of a public agency to comply with this division or any other provision
of law.
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§ 21083.5. ENVIRONMENTAL IMPACT STATEMENT OR REPORT; SUBMISSION IN LIEU OF
IMPACT REPORT; COMPLIANCE BY ADOPTION OF TAHOE REGIONAL PLAN; PUBLIC
REVIEW AND NOTICE REQUIREMENTS

(a) The guidelines prepared and adopted pursuant to Section 21083 shall provide that, when an
environmental impact statement has been, or will be, prepared for the same project pursuant to
the requirements of the National Environmental Policy Act of 1969 (42 U.S.C. Sec. 4321 et
seq.) and implementing regulations, or an environmental impact report has been, or will be,
prepared for the same project pursuant to the requirements of the Tahoe Regional Planning
Compact (Section 66801 of the Government Code) and implementing regulations, all or any
part of that statement or report may be submitted in lieu of all or any part of an environmental
impact report required by this division, if that statement or report, or the part which is used,
complies with the requirements of this division and the guidelines adopted pursuant thereto.

() Notwithstanding subdivision (a), compliance with this division may be achieved for the
adoption in a city or county general plan, without any additions or change, of all or any part of
the regional plan prepared pursuant to the Tahoe Regional Planning Compact and
implementing regulations by reviewing environmental documents prepared by the Tahoe
Regional Planning Agency addressing the plan, providing an analysis pursuant to this division
of any significant effect on the environment not addressed in the environmental documents, and
proceeding in accordance with Section 21081. This subdivision does not exempt a city or
county from complying with the public review and notice requirements of this division.

§21083.6. COMBINED ENVIRONMENTAL IMPACT REPORT AND STATEMENT; TIME LIMITS

In the event that a project requires both an environmental impact report prepared pursuant to the
requirements of this division and an environmental impact statement prepared pursuant to the
requirements of the National Environmental Policy Act of 1969, an applicant may request and the
lead agency may waive the time limits established pursuant to Section 21100.2 or 21151.5 if it
finds that additional time is required to prepare a combined environmental impact report-
environmental impact statement and that the time required to prepare such a combined document
would be shorter than that required to prepare each document separately.

§21083.7. USE OF IMPACT STATEMENT AS THE IMPACT REPORT; CONSULTATIONS

(@ In the event that a project requires both an environmental impact report prepared pursuant to
the requirements of this division and an environmental impact statement prepared pursuant to
the requirements of the National Environmental Policy Act of 1969, the lead agency shall,
whenever possible, use the environmental impact statement as such environmental impact
report as provided in Section 21083.5.

() In order to implement this section, each lead agency to which this section is applicable shall do
both of the following, as soon as possible:
(1) Consult with the federal agency required to prepare such environmental impact statement.

(2) Notify the federal agency required to prepare the environmental impact statement regarding
any scoping meeting for the proposed project.

§ 21083.8.1. REUSE PLANS

(@ (1) For purposes of this section, “reuse plan“ for a military base means an initial plan for the
reuse of a military base adopted by a local government or a redevelopment agency in the
form of a general plan, general plan amendment, specific plan, redevelopment plan, or
other planning document, except that the reuse plan shall also consist of a statement of
development policies, include a diagram or diagrams illustrating its provisions, and make
the designation required in paragraph (2). “Military base” or “base” means a military base or
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reservation either closed or realigned by, or scheduled for closure or realignment by, the
federal government.

The reuse plan shall designate the proposed general distribution and general location of
development intensity for housing, business, industry, open space, recreation, natural
resources, public buildings and grounds, roads and other transportation facilities,
infrastructure, and other categories of public and private uses of land.

When preparing and certifying an environmental impact report for a reuse plan, including
when utilizing an environmental impact statement pursuant to Section 21083.5, the
determination of whether the reuse plan may have a significant effect on the environment
may be made in the context of the physical conditions that were present at the time that the
federal decision became final for the closure or realignment of the base. The no project
alternative analyzed in the environmental impact report shall discuss the existing conditions
on the base, as they exist at the time that the environmental impact report is prepared, as
well as what could be reasonably expected to occur in the foreseeable future if the reuse
plan were not approved, based on current plans and consistent with available infrastructure
and services.

For purposes of this division, all public and private activities taken pursuant to, or in
furtherance of, a reuse plan shall be deemed to be a single project. However, further
environmental review of any such public or private activity shall be conducted if any of the
events specified in Section 21166 have occurred.

(c) Prior to preparing an environmental impact report for which a lead agency chooses to utilize
the provisions of this section, the lead agency shall do all of the following:

A

Hold a public hearing at which is discussed the federal environmental impact statement
prepared for, or in the process of being prepared for, the closure of the military base. The
discussion shall include the significant effects on the environment examined in the
environmental impact statement, potential methods of mitigating those effects, including
feasible alternatives, and the mitigative effects of federal, state, and local laws applicable to
future nonmilitary activities. Prior to the close of the hearing, the lead agency may specify
the baseline conditions for the reuse plan environmental impact report prepared, or in the
process of being prepared, for the closure of the base. The lead agency may specify
particular physical conditions that it will examine in greater detail than were examined in
the environmental impact statement. Notice of the hearing shall be given as provided in
Section 21092. The hearing may be continued from time to time.

Identify pertinent responsible agencies and trustee agencies and consult with those agencies
prior to the public hearing as to the application of their regulatory policies and permitting
standards to the proposed baseline for environmental analysis, as well as to the reuse plan
and planned future nonmilitary land uses of the base. The affected agencies shall have not
less than 30 days prior to the public hearing to review the proposed reuse plan and to
submit their comments to the lead agency.

At the close of the hearing, the lead agency shall state in writing how the lead agency
intends to integrate the baseline for analysis with the reuse planning and environmental
review process, taking into account the adopted environmental standards of the community,
including, but not limited to, the applicable general plan, specific plan, and redevelopment
plan, and including other applicable provisions of adopted congestion management plans,
habitat conservation or natural communities conservation plans, integrated waste
management plans, and county hazardous waste management plans.

At the close of the hearing, the lead agency shall state, in writing, the specific economic or
social reasons, including, but not limited to, new job creation, opportunities for
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employment of skilled workers, availability of low- and moderate-income housing, and
economic continuity, which support the selection of the baseline.

(1) Nothing in this section shall in any way limit the scope of a review or determination of
significance of the presence of hazardous or toxic wastes, substances, or materials
including, but not limited to, contaminated soils and groundwater, nor shall the regulation
of hazardous or toxic wastes, substances, or materials be constrained by prior levels of
activity that existed at the time that the federal agency decision to close the military base
became final.

(2) This section does not apply to any project undertaken pursuant to Chapter 6.5 (commencing
with Section 25100) of, or Chapter 6.8 (commencing with Section 25300) of, Division 20
of the Health and Safety Code, or pursuant to the Porter-Cologne Water Quality Control
Act (Division 7 (commencing with Section 13000) of the Water Code).

(3) This section may apply to any reuse plan environmental impact report for which a notice of
preparation pursuant to subdivision (a) of Section 21092 is issued within one year from the
date that the federal record of decision was rendered for the military base closure or
realignment and reuse, or prior to January 1, 1997, whichever is later, if the environmental
impact report is completed and certified within five years from the date that the federal
record of decision was rendered.

All subsequent development at the military base shall be subject to all applicable federal, state,
or local laws, including, but not limited to, those relating to air quality, water quality, traffic,
threatened and endangered species, noise, and hazardous or toxic wastes, substances, or
materials.

§21083.9. SCOPING MEETINGS

(a)

Notwithstanding Section 21080.4, 21104, or 21153, a lead agency shall call at least one scoping
meeting for either of the following:

(1) A proposed project that may affect highways or other facilities under the jurisdiction of the
Department of Transportation if the meeting is requested by the department. The lead
agency shall call the scoping meeting as soon as possible, but not later than 30 days after
receiving the request from the Department of Transportation.

(2) A project of statewide, regional, or areawide significance.

The lead agency shall provide notice of at least one scoping meeting held pursuant to
paragraph (2) of subdivision (a) to all of the following:

(1) A county or city that borders on a county or city within which the project is located, unless
otherwise designated annually by agreement between the lead agency and the county or
city.

(2) A responsible agency.

(3) A public agency that has jurisdiction by law with respect to the project.

(4) An organization or individual who has filed a written request for the notice.

For any entity, organization, or individual that is required to be provided notice of a lead
agency public meeting, the requirement for notice of a scoping meeting pursuant to subdivision
(b) may be met by including the notice of a scoping meeting in the public meeting notice.

A scoping meeting that is held in the city or county within which the project is located pursuant
to the National Environmental Policy Act (42 U.S.C. Sec. 4321 et seq.) and the regulations
adopted pursuant to that act shall be deemed to satisfy the requirement that a scoping meeting
be held for a project subject to paragraph (2) of subdivision (a) if the lead agency meets the
notice requirements of subdivision (b) or subdivision (c).
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§ 21084. LIST OF EXEMPT CLASSES OF PROJECTS; PROJECTS DAMAGING SCENIC
RESOURCES

(@ The guidelines prepared and adopted pursuant to Section 21083 shall include a list of classes of
projects which have been determined not to have a significant effect on the environment and
which shall be exempt from this division. In adopting the guidelines, the Secretary of the
Resources Agency shall make a finding that the listed classes of projects referred to in this
section do not have a significant effect on the environment.

() No project which may result in damage to scenic resources, including, but not limited to, trees,
historic buildings, rock outcroppings, or similar resources, within a highway designated as an
official state scenic highway, pursuant to Article 2.5 (commencing with Section 260) of
Chapter 2 of Division 1 of the Streets and Highways Code, shall be exempted from this
division pursuant to subdivision (a). This subdivision does not apply to improvements as
mitigation for a project for which a negative declaration has been approved or an environmental
impact report has been certified.

() No project located on a site which is included on any list compiled pursuant to Section 65962.5
of the Government Code shall be exempted from this division pursuant to subdivision (a).

(d) The changes made to this section by Chapter 1212 of the Statutes of 1991 apply only to
projects for which applications have not been deemed complete on or before January 1, 1992,
pursuant to Section 65943 of the Government Code.

(e) No project that may cause a substantial adverse change in the significance of an historical
resource, as specified in Section 21084.1, shall be exempted from this division pursuant to
subdivision (a).

§21084.1. HISTORICAL RESOURCE; SUBSTANTIAL ADVERSE CHANGE

A project that may cause a substantial adverse change in the significance of an historical resource is
a project that may have a significant effect on the environment. For purposes of this section, an
historical resource is a resource listed in, or determined to be eligible for listing in, the California
Register of Historical Resources. Historical resources included in a local register of historical
resources, as defined in subdivision (k) of Section 5020.1, or deemed significant pursuant to criteria
set forth in subdivision (g) of Section 5024.1, are presumed to be historically or culturally
significant for purposes of this section, unless the preponderance of the evidence demonstrates that
the resource is not historically or culturally significant. The fact that a resource is not listed in, or
determined to be eligible for listing in, the California Register of Historical Resources, not included
in a local register of historical resources, or not deemed significant pursuant to criteria set forth in
subdivision (g) of Section 5024.1 shall not preclude a lead agency from determining whether the
resource may be an historical resource for purposes of this section.

§ 21085.7. [DELETED]
§ 21086. ADDITION OR DELETION OF EXEMPT CLASSES OF PROJECTS; PROCEDURE

(a) A public agency may, at any time, request the addition or deletion of a class of projects, to the
list designated pursuant to Section 21084. That request shall be made in writing to the Office of
Planning and Research and shall include information supporting the public agency’s position
that the class of projects does, or does not, have a significant effect on the environment.

() The Office of Planning and Research shall review each request and, as soon as possible, shall
submit its recommendation to the Secretary of the Resources Agency. Following the receipt of
that recommendation, the Secretary of the Resources Agency may add or delete the class of
projects to the list of classes of projects designated pursuant to Section 21084 that are exempt
from the requirements of this division.
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() The addition or deletion of a class of projects, as provided in this section, to the list specified in
Section 21084 shall constitute an amendment to the guidelines adopted pursuant to Section
21083 and shall be adopted in the manner prescribed in Sections 21083 and 21084.

§21088. DISTRIBUTION OF GUIDELINES, AMENDMENTS AND CHANGES; NOTICE

The Secretary of the Resources Agency shall provide for the timely distribution to all public
agencies of the guidelines and any amendments or changes thereto. In addition, the Secretary of the
Resources Agency may provide for publication of a bulletin to provide public notice of the
guidelines, or any amendments or changes thereto, and of the completion of environmental impact
reports prepared in compliance with this division.

§ 21089. FEES

(@ A lead agency may charge and collect a reasonable fee from any person proposing a project
subject to this division in order to recover the estimated costs incurred by the lead agency in
preparing a negative declaration or an environmental impact report for the project and for
procedures necessary to comply with this division on the project. Litigation expenses, costs,
and fees incurred in actions alleging noncompliance with this division under Section 21167 are
not recoverable under this section.

() The Department of Fish and Game may charge and collect filing fees, as provided in Section
711.4 of the Fish and Game Code. Notwithstanding Section 21080.1, a finding required under
Section 21081, or any project approved under a certified regulatory program authorized
pursuant to Section 21080.5 is not operative, vested, or final until the filing fees required
pursuant to Section 711.4 of the Fish and Game Code are paid.

(¢) (1) A public agency may charge and collect a reasonable fee from members of the public for a
copy of an environmental document not to exceed the cost of reproducing the
environmental document. A public agency may provide the environmental document in an
electronic format as provided pursuant to Section 6253.9 of the Government Code.

(2 For purposes of this subdivision, "environmental document" means an initial study,
negative declaration, mitigated negative declaration, draft and final environmental impact
report, a document prepared as a substitute for an environmental impact report, negative
declaration, or mitigated negative declaration under a program certified pursuant to Section
21080.5, and a document prepared under the federal National Environmental Policy Act of
1969 (42 U.S.C. Sec. 4321 et seq.) and used by a state or local agency in the place of the
initial study, negative declaration, mitigated negative declaration, or an environmental
impact report.

§ 21090. REDEVELOPMENT PLAN DEEMED SINGLE PROJECT

(@ An environmental impact report for a redevelopment plan may be a master environmental
impact report, program environmental impact report, or a project environmental impact report.
Any environmental impact report for a redevelopment plan shall specify the type of
environmental impact report that is prepared for the redevelopment plan.

(b) If the environmental impact report for a redevelopment plan is a project environmental impact
report, all public and private activities or undertakings pursuant to, or in furtherance of, a
redevelopment plan shall be deemed to be a single project. However, further environmental
review of any public or private activity or undertaking pursuant to, or in furtherance of, a
redevelopment plan for which a project environmental impact report has been certified shall be
conducted if any of the events specified in Section 21166 have occurred.
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§ 21090.1. GEOTHERMAL EXPLORATORY PROJECT DEEMED SEPARATE AND DISTINCT
FROM FIELD DEVELOPMENT PROJECT
For all purposes of this division, a geothermal exploratory project shall be deemed to be separate

and distinct from any subsequent geothermal field development project as defined in Section
65928.5 of the Government Code.

§ 21091. DRAFT ENVIRONMENTAL IMPACT REPORTS AND NEGATIVE DECLARATIONS;
REVIEW PERIODS

(@)

The public review period for a draft environmental impact report may not be less than 30 days.
If the draft environmental impact report is submitted to the State Clearinghouse for review, the
review period shall be at least 45 days, and the lead agency shall provide a sufficient number of
copies of the document to the State Clearinghouse for review and comment by state agencies.

The public review period for a proposed negative declaration or proposed mitigated negative
declaration may not be less than 20 days. If the proposed negative declaration or proposed
mitigated negative declaration is submitted to the State Clearinghouse for review, the review
period shall be at least 30 days, and the lead agency shall provide a sufficient number of copies
of the document to the State Clearinghouse for review and comment by state agencies.

(U]

Notwithstanding subdivisions (a) and (b), if a draft environmental impact report, proposed
negative declaration, or proposed mitigated negative declaration is submitted to the State
Clearinghouse for review and the period of review by the State Clearinghouse is longer
than the public review period established pursuant to subdivision (a) or (b), whichever is
applicable, the public review period shall be at least as long as the period of review and
comment by state agencies as established by the State Clearinghouse.

The public review period and the state agency review period may, but are not required to,
begin and end at the same time. Day one of the state agency review period shall be the date
that the State Clearinghouse distributes the document to state agencies.

If the submittal of a CEQA document is determined by the State Clearinghouse to be
complete, the State Clearinghouse shall distribute the document within three working days
from the date of receipt. The State Clearinghouse shall specify the information that will be
required in order to determine the completeness of the submittal of a CEQA document.

The lead agency shall consider comments it receives on a draft environmental impact
report, proposed negative declaration, or proposed mitigated negative declaration if those
comments are received within the public review period.

(A) With respect to the consideration of comments received on a draft environmental
impact report, the lead agency shall evaluate comments on environmental issues that
are received from persons who have reviewed the draft and shall prepare a written
response pursuant to subparagraph (B). The lead agency may also respond to comments
that are received after the close of the public review period.

(8) The written response shall describe the disposition of each significant environmental
issue that is raised by commenters. The responses shall be prepared consistent with
Section 15088 of Title 14 of the California Code of Regulations, as those regulations
existed on June 1, 1993.

(A) With respect to the consideration of comments received on a draft environmental
impact report, proposed negative declaration, proposed mitigated negative declaration,
or notice pursuant to Section 21080.4, the lead agency shall accept comments via
e-mail and shall treat e-mail comments as equivalent to written comments.

(8) Any law or regulation relating to written comments received on a draft environmental
impact report, proposed negative declaration, proposed mitigated negative declaration,
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)

or notice received pursuant to Section 21080.4, shall also apply to e-mail comments
received for those reasons.

Criteria for shorter review periods by the State Clearinghouse for documents that must be
submitted to the State Clearinghouse shall be set forth in the written guidelines issued by
the Office of Planning and Research and made available to the public.

Those shortened review periods may not be less than 30 days for a draft environmental
impact report and 20 days for a negative declaration.

A request for a shortened review period shall only be made in writing by the decision-
making body of the lead agency to the Office of Planning and Research. The decision-
making body may designate by resolution or ordinance a person authorized to request a
shortened review period. A designated person shall notify the decision-making body of this
request.

A request approved by the State Clearinghouse shall be consistent with the criteria set forth
in the written guidelines of the Office of Planning and Research .

A shortened review period may not be approved by the Office of Planning and Research for
a proposed project of statewide, regional, or areawide environmental significance as
determined pursuant to Section 21083.

An approval of a shortened review period shall be given prior to, and reflected in, the
public notice required pursuant to Section 21092.

() Prior to carrying out or approving a project for which a negative declaration has been adopted,
the lead agency shall consider the negative declaration together with comments that were
received and considered pursuant to paragraph (1) of subdivision (d).

§ 21091.5. PUBLIC REVIEW PERIOD FOR DRAFT ENVIRONMENTAL IMPACT REPORT;
PUBLICLY OWNED AIRPORTS

Notwithstanding subdivision (a) of Section 21091, or any other provision of this division, the public
review period for a draft environmental impact report prepared for a proposed project involving the
expansion or enlargement of a publicly owned airport requiring the acquisition of any tide and
submerged lands or other lands subject to the public trust for commerce, navigation, or fisheries, or
any interest therein, shall be not less than 120 days.

§ 21092. PUBLIC NOTICE OF PREPARATION OF ENVIRONMENTAL IMPACT REPORT OR
NEGATIVE DECLARATION; PUBLICATION

(a) Any lead agency that is preparing an environmental impact report or a negative declaration or
making a determination pursuant to subdivision (c) of Section 21157.1 shall provide public
notice of that fact within a reasonable period of time prior to certification of the environmental
impact report, or adoption of the negative declaration, or making the determination pursuant to
subdivision (c) of Section 21157.1.

() (1)

The notice shall specify the period during which comments will be received on the draft
environmental report or negative declaration, and shall include the date, time, and place of
any public meetings or hearings on the proposed project, a brief description of the proposed
project and its location, the significant effects on the environment, if any, anticipated as a
result of the project, and the address where copies of the draft environmental impact report
or negative declaration, and all documents referenced in the draft environmental impact
report or negative declaration, are available for review.

This section shall not be construed in any manner that results in the invalidation of an
action because of the alleged inadequacy of the notice content, provided that there has been
substantial compliance with the notice content requirements of this section.

38



Association of Environmental Professionals 2011 CEQA Statute

(©

(3) The notice required by this section shall be given to the last known name and address of all
organizations and individuals who have previously requested notice and shall also be given
by at least one of the following procedures:

(A) Publication, no fewer times than required by Section 6061 of the Government Code, by
the public agency in a newspaper of general circulation in the area affected by the
proposed project. If more than one area will be affected, the notice shall be published in
the newspaper of largest circulation from among the newspapers of general circulation
in those areas.

(8) Posting of notice by the lead agency on- and off-site in the area where the project is to
be located.

(¢) Direct mailing to the owners and occupants of contiguous property shown on the latest
equalized assessment roll.

For any project involving the burning of municipal wastes, hazardous waste, or refuse-derived
fuel, including, but not limited to, tires, meeting the qualifications of subdivision (d), notice
shall be given to all organizations and individuals who have previously requested notice and
shall also be given by at least the procedures specified in subparagraphs (A), (B), and (C) of
paragraph (3) of subdivision (b). In addition, notification shall be given by direct mailing to the
owners and occupants of property within one-fourth of a mile of any parcel or parcels on which
is located a project subject to this subdivision. This subdivision does not apply to any project
for which notice has already been provided as of July 14, 1989, in compliance with this section
as it existed prior to July 14, 1989.

The notice requirements of subdivision (c) apply to both of the following:
(1) The construction of a new facility.

(2) The expansion of an existing facility which burns hazardous waste which would increase its
permitted capacity by more than 10 percent. For purposes of this paragraph, the amount of
expansion of an existing facility shall be calculated by comparing the proposed facility
capacity with whichever of the following is applicable:

(A) The facility capacity approved in the facility’s hazardous waste facilities permit
pursuant to Section 25200 of the Health and Safety Code or its grant of interim status
pursuant to Section 25200.5 of the Health and Safety Code, or the facility capacity
authorized in any state or local agency permit allowing the construction or operation of
a facility for the burning of hazardous waste, granted before January 1, 1990.

() The facility capacity authorized in the facility’s original hazardous waste facilities
permit, grant of interim status, or any state or local agency permit allowing the
construction or operation of a facility for the burning of hazardous waste, granted on or
after January 1, 1990.

The notice requirements specified in subdivision (b) or (c) shall not preclude a public agency
from providing additional notice by other means if the agency so desires, or from providing the
public notice required by this section at the same time and in the same manner as public notice
otherwise required by law for the project.

§21092.1. ADDITION OF NEW INFORMATION; NOTICE AND CONSULTATION

When significant new information is added to an environmental impact report after notice has been
given pursuant to Section 21092 and consultation has occurred pursuant to Sections 21104 and
21153, but prior to certification, the public agency shall give notice again pursuant to Section
21092, and consult again pursuant to Sections 21104 and 21153 before certifying the environmental
impact report.

39



Association of Environmental Professionals 2011 CEQA Statute

§ 21092.2. REQUESTS FOR CERTAIN NOTICES

The notices required pursuant to Sections 21080.4, 21083.9, 21092, 21108, and 21152 shall be
mailed to every person who has filed a written request for notices with either the clerk of the
governing body or, if there is no governing body, the director of the agency. If the agency offers to
provide the notices by e-mail, upon filing a written request for notices, a person may request that
the notices be provided to him or her by e-mail. The request may also be filed with any other
person designated by the governing body or director to receive these requests. The agency may
require requests for notices to be annually renewed. The public agency may charge a fee, except to
other public agencies, that is reasonably related to the costs of providing this service. This section
may not be construed in any manner that results in the invalidation of an action because of the
failure of a person to receive a requested notice, provided that there has been substantial
compliance with the requirements of this section.

§ 21092.3. POSTING OF CERTAIN NOTICES

The notices required pursuant to Sections 21080.4 and 21092 for an environmental impact report
shall be posted in the office of the county clerk of each county in which the project will be located
and shall remain posted for a period of 30 days. The notice required pursuant to Section 21092 for a
negative declaration shall be so posted for a period of 20 days, unless otherwise required by law to
be posted for 30 days. The county clerk shall post the notices within 24 hours of receipt.

§21092.4. CONSULTATION WITH TRANSPORTATION PLANNING AGENCIES AND PUBLIC
AGENCIES

(a) For a project of statewide, regional, or areawide significance, the lead agency shall consult with
transportation planning agencies and public agencies that have transportation facilities within
their jurisdictions that could be affected by the project. Consultation shall be conducted in the
same manner as for responsible agencies pursuant to this division, and shall be for the purpose
of the lead agency obtaining information concerning the project’s effect on major local
arterials, public transit, freeways, highways, overpasses, on-ramps, off-ramps,_and rail transit
service within the jurisdiction of a transportation planning agency or a public agency that is
consulted by the lead agency. A transportation planning agency or public agency that provides
information to the lead agency shall be notified of, and provided with copies of, environmental
documents pertaining to the project.

() As used in this section, “transportation facilities” includes major local arterials and public
transit within five miles of the project site and freeways, highways, overpasses, on-ramps, off-
ramps, and rail transit service within 10 miles of the project site.

§ 21092.5. PROPOSED RESPONSE TO PUBLIC AGENCY COMMENTS RECEIVED BY LEAD
AGENCY; NOTICE TO AGENCY COMMENTING ON NEGATIVE DECLARATION; UNTIMELY
COMMENTS

(@) At least 10 days prior to certifying an environmental impact report, the lead agency shall
provide a written proposed response to a public agency on comments made by that agency
which conform with the requirements of this division. Proposed responses shall conform with
the legal standards established for responses to comments on draft environmental impact
reports. Copies of responses or the environmental document in which they are contained,
prepared in conformance with other requirements of this division and the guidelines adopted
pursuant to Section 21083, may be used to meet the requirements imposed by this section.

() The lead agency shall notify any public agency which comments on a negative declaration, of
the public hearing or hearings, if any, on the project for which the negative declaration was
prepared. If notice to the commenting public agency is provided pursuant to Section 21092, the
notice shall satisfy the requirement of this subdivision.
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(¢) Nothing in this section requires the lead agency to respond to comments not received within the
comment periods specified in this division, to reopen comment periods, or to delay acting on a
negative declaration or environmental impact report.

§21092.6. APPLICATION OF GOVT. C. § 65962.5; DUTIES OF LEAD AGENCY; NOTICE BY
ENVIRONMENTAL PROTECTION AGENCY OF FAILURE TO SPECIFY

(@ The lead agency shall consult the lists compiled pursuant to Section 65962.5 of the
Government Code to determine whether the project and any alternatives are located on a site
which is included on any list. The lead agency shall indicate whether a site is on any list not
already identified by the applicant. The lead agency shall specify the list and include the
information in the statement required pursuant to subdivision (f) of Section 65962.5 of the
Government Code, in the notice required pursuant to Section 21080.4, a negative declaration,
and a draft environmental impact report. The requirement in this section to specify any list shall
not be construed to limit compliance with this division.

() If a project or any alternatives are located on a site which is included on any of the lists
compiled pursuant to Section 65962.5 of the Government Code and the lead agency did not
accurately specify or did not specify any list pursuant to subdivision (a), the California
Environmental Protection Agency shall notify the lead agency specifying any list with the site
when it receives notice pursuant to Section 21080.4, a negative declaration, and a draft
environmental impact report. The California Environmental Protection Agency shall not be
liable for failure to notify the lead agency pursuant to this subdivision.

(¢ This section applies only to projects for which applications have not been deemed complete
pursuant to Section 65943 of the Government Code on or before January 1, 1992.

§ 21093. LEGISLATIVE FINDINGS AND DECLARATION; PUBLIC AGENCIES MAY TIER
ENVIRONMENTAL IMPACT REPORTS

(@) The Legislature finds and declares that tiering of environmental impact reports will promote
construction of needed housing and other development projects by (1) streamlining regulatory
procedures, (2) avoiding repetitive discussions of the same issues in successive environmental
impact reports, and (3) ensuring that environmental impact reports prepared for later projects
which are consistent with a previously approved policy, plan, program, or ordinance
concentrate upon environmental effects which may be mitigated or avoided in connection with
the decision on each later project. The Legislature further finds and declares that tiering is
appropriate when it helps a public agency to focus upon the issues ripe for decision at each
level of environmental review and in order to exclude duplicative analysis of environmental
effects examined in previous environmental impact reports.

() To achieve this purpose, environmental impact reports shall be tiered whenever feasible, as
determined by the lead agency.

§ 21094. LATER PROJECTS; TIERED ENVIRONMENTAL IMPACT REPORTS; INITIAL STUDY;
USE OF PRIOR REPORTS

(@) (1) Where If a prior environmental impact report has been prepared and certified for a
program, plan, policy, or ordinance, the lead agency for a later project that meets the
requirements of this section shall examine significant effects of the later project upon the
environment by using a tiered environmental impact report, except that the report on the
later project need—net is not required to examine those effects which the lead agency
determines were either of the following:

(A) B m Mitigated or avoided pursuant to paragraph (1) of subdivision (a) of Section 21081
as a result of the prior environmental impact report;-er(2)-e
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(8) Examined at a sufficient level of detail in the prior environmental impact report to
enable those effects to be mitigated or avoided by site specific revisions, the imposition
of conditions, or by other means in connection with the approval of the later project.

(2) If a prior environmental impact report has been prepared and certified for a program, plan,
policy, or ordinance, and the lead agency makes a finding of overriding consideration
pursuant to subdivision (b) of Section 21081, the lead agency for a later project that uses a
tiered environmental impact report from that program, plan, policy, or ordinance may
incorporate by reference that finding of overriding consideration if all of the following
conditions are met:

(A _The lead agency determines that the project's significant impacts on the environment
are not greater than or different from those identified in the prior environmental impact
report.

(B) The lead agency incorporates into the later project all the applicable mitigation
measures identified by the prior environmental impact report.

() The prior finding of overriding considerations was not based on a determination that
mitigation measures should be identified and approved in a subsequent environmental
review.

(D) The prior environmental impact report was certified not more than three years before
the date findings are made pursuant to Section 21081 for the later project.

(E) The lead agency has determined that the mitigation measures or alternatives found to be
infeasible in the prior environmental impact report pursuant to paragraph (3) of

subdivision (a) of Section 21081 remain infeasible based on the criteria set forth in that

section.

(3) On and after January 1, 2016, a lead agency shall not take action pursuant to paragraph (2)
with regard to incorporating by reference a prior finding of overriding consideration, and
paragraph (2) shall become inoperative on January 1, 2016.

This section applies only to a later project which the lead agency determines is all of the
following:

(1) #s—e—Consistent with the program, plan, policy, or ordinance for which an environmental
impact report has been prepared and certified. 5

(2) is¢ Consistent with applicable local land use plans and zoning of the city, county, or city and
county in which the later project would be located. ;-and

(3) s Not subject to Section 21166.

For purposes of compliance with this section, an initial study shall be prepared to assist the lead
agency in making the determinations required by this section. The initial study shall analyze
whether the later project may cause significant effects on the environment that were not
examined in the prior environmental impact report.

All public agencies which propose to carry out or approve the later project may utilize the prior
environmental impact report and the environmental impact report on the later project to fulfill
the requirements of Section 21081.

(1) If a lead agency determines pursuant to this subdivision that a cumulative effect has been

adequately addressed in a prior environmental impact report, that cumulative effect is not

required to be examined in a later environmental impact report, mitigated negative
declaration, or negative declaration for purposes of paragraph (2) of subdivision (a).
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(20 When assessing whether there is a new significant cumulative effect, the lead agency shall
consider whether the incremental effects of the project are cumulatively considerable.

(3) _(A) For purposes of paragraph (2), if the lead agency determines the incremental effects of
the project are significant when viewed in connection with the effects of past, present,
and probable future projects, the incremental effects of a project are cumulatively
considerable.

() If the lead agency determines incremental effects of a project are cumulatively
considerable, the later environmental impact report, mitigated negative declaration, or
negative declaration shall examine those effects.

(4) If the lead agency makes one of the following determinations, the cumulative effects of a
project are adequately addressed for purposes of paragraph (1):

(A) The cumulative effect has been mitigated or avoided as a result of the prior
environmental impact report and findings adopted pursuant to paragraph (1) of
subdivision (a) of Section 21081 as a result of the prior environmental impact report.

(8) The cumulative effect has been examined at a sufficient level of detail in the prior
environmental impact report to enable the effect to be mitigated or avoided by site-

specific revisions, the imposition of conditions, or by other means in connection with
the approval of the later project.

If tiering is used pursuant to this section, an environmental impact report prepared for a later

project shall refer to the prior environmental impact report and state where a copy of the prior
environmental impact report may be examined.
This section shall remain in effect only until January 1, 2016, and as of that date is repealed,

unless a later enacted statute, that is enacted before January 1, 2016, deletes or extends that
date.

§ 21095. AMENDMENT TO STATE GUIDELINES TO PROVIDE OPTIONAL METHODOLOGY
TO EVALUATE ENVIRONMENTAL EFFECTS OF AGRICULTURAL LAND CONVERSIONS

(@)

The Resources Agency, in consultation with the Office of Planning and Research, shall develop
an amendment to Appendix G of the state guidelines, for adoption pursuant to Section 21083,
to provide lead agencies an optional methodology to ensure that significant effects on the
environment of agricultural land conversions are quantitatively and consistently considered in
the environmental review process.

The Department of Conservation, in consultation with the United States Department of
Agriculture pursuant to Section 658.6 of Title 7 of the Code of Federal Regulations, and in
consultation with the Resources Agency and the Office of Planning and Research, shall develop
a state model land evaluation and site assessment system, contingent upon the availability of
funding from non-General Fund sources. The department shall seek funding for that purpose
from non-General Fund sources, including, but not limited to, the United States Department of
Agriculture.

In lieu of developing an amendment to Appendix G of the state guidelines pursuant to
subdivision (a), the Resources Agency may adopt the state model land evaluation and site
assessment system developed pursuant to subdivision (b) as that amendment to Appendix G.

§ 21096. AIRPORT-RELATED SAFETY HAZARDS AND NOISE PROBLEMS; PROJECTS
WITHIN AIRPORT COMPREHENSIVE LAND USE PLAN BOUNDARIES OR WITHIN TWO
NAUTICAL MILES OF AIRPORT; PREPARATION OF ENVIRONMENTAL IMPACT REPORTS

(@)

If a lead agency prepares an environmental impact report for a project situated within airport
land use compatibility plan boundaries, or, if an airport land use compatibility plan has not
been adopted, for a project within two nautical miles of a public airport or public use airport,
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the Airport Land Use Planning Handbook published by the Division of Aeronautics of the
Department of Transportation, in compliance with Section 21674.5 of the Public Utilities Code
and other documents, shall be utilized as technical resources to assist in the preparation of the
environmental impact report as the report relates to airport-related safety hazards and noise
problems.

A lead agency shall not adopt a negative declaration for a project described in subdivision (a)
unless the lead agency considers whether the project will result in a safety hazard or noise
problem for persons using the airport or for persons residing or working in the project area.

§21097. GREENHOUSE GAS EMISSIONS ANALYSIS

(a)

The failure to analyze adequately the effects of greenhouse gas emissions otherwise required to
be reduced pursuant to regulations adopted by the State Air Resources Board under Division
25.5 (commencing with Section 38500) of the Health and Safety Code in an environmental
impact report, negative declaration, mitigated negative declaration, or other document required
pursuant to this division for either a transportation project funded under the Highway Safety,
Traffic Reduction, Air Quality, and Port Security Bond Act of 2006 (Chapter 12.49
(commencing with Section 8879.20) of Division 1 of Title 2 of the Government Code), or a
project funded under the Disaster Preparedness and Flood Prevention Bond Act of 2006
(Chapter 1.699 (commencing with Section 5096.800) of Division 5), does not create a cause of
action for a violation of this division.

Nothing in this section shall be construed as a limitation to comply with any other requirement
of this division or any other provision of law.

This section shall apply retroactively to an environmental impact report, negative declaration,
mitigated negative declaration, or other document required pursuant to this division that has not
become final.

This section shall remain in effect only until January 1, 2010, and as of that date is repealed,
unless a later enacted statute, that is enacted before January 1, 2010, deletes or extends that
date.

21098. LOW-LEVEL FLIGHT PATH; MILITARY IMPACT ZONE; SPECIAL USE AIRSPACE

(@)

For the purposes of this section, the following terms have the following meanings:

(1) “Low-level flight path” includes any flight path for any aircraft owned, maintained, or that
is under the jurisdiction of the United States Department of Defense that flies lower than
1,500 feet above ground level, as indicated in the United States Department of Defense
Flight Information Publication, “Area Planning Military Training Routes: North and South
America (AP/1B)” published by the United States National Imagery and Mapping Agency.

(2 “Military impact zone” includes any area, including airspace, that meets both of the
following criteria:

(A) Is within two miles of a military installation, including, but not limited to, any base,
military airport, camp, post, station, yard, center, homeport facility for a ship, or any
other military activity center that is under the jurisdiction of the United States
Department of Defense.

() Covers greater than 500 acres of unincorporated land, or greater than 100 acres of city
incorporated land.

=

“Military service” means any branch of the United States Armed Forces.

=

“Special use airspace” means the land area underlying the airspace that is designated for
training, research, development, or evaluation for a military service, as that land area is
established by the United States Department of Defense Flight Information Publication,
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“Area Planning: Special Use Airspace: North and South America (AP/1A)” published by
the United States National Imagery and Mapping Agency.

If the United States Department of Defense or a military service notifies a lead agency of the
contact office and address for the military service and the specific boundaries of a low-level
flight path, military impact zone, or special use airspace, the lead agency shall submit notices,
as required pursuant to Sections 21080.4 and 21092, to the military service if the project is
within those boundaries and any of the following apply:

(1) The project includes a general plan amendment.
(2 The project is of statewide, regional, or areawide significance.

(3) The project is required to be referred to the airport land use commission, or appropriately
designated body, pursuant to Article 3.5 (commencing with Section 21670) of Chapter 4 of
Part 1 of Division 9 of the Public Utilities Code.

The requirement to submit notices imposed by this section does not apply to any of the
following:

(1) Response actions taken pursuant to Chapter 6.8 (commencing with Section 25300) of
Division 20 of the Health and Safety Code.

(2 Response actions taken pursuant to Chapter 6.85 (commencing with Section 25396) of
Division 20 of the Health and Safety Code.

(3) Sites subject to corrective action orders issued pursuant to Section 25187 of the Health and
Safety Code.

(1) The effect or potential effect that a project may have on military activities does not itself
constitute an adverse effect on the environment for the purposes of this division.

(2) Notwithstanding paragraph (1), a project's impact on military activities may cause, or be
associated with, adverse effects on the environment that are subject to the requirements of
this division, including, but not limited to, Section 21081.

Chapter 3: State Agencies, Boards and Commissions

§21100. ENVIRONMENTAL IMPACT REPORT ON PROPOSED STATE PROJECTS;
SIGNIFICANT EFFECT; CUMULATIVE IMPACT ANALYSIS

(a)

All lead agencies shall prepare, or cause to be prepared by contract, and certify the completion
of, an environmental impact report on any project which they propose to carry out or approve
that may have a significant effect on the environment. Whenever feasible, a standard format
shall be used for environmental impact reports.

The environmental impact report shall include a detailed statement setting forth all of the
following:

(1) All significant effects on the environment of the proposed project.
2 In a separate section:

(A) Any significant effect on the environment that cannot be avoided if the project is
implemented.

(8) Any significant effect on the environment that would be irreversible if the project is
implemented.

(3) Mitigation measures proposed to minimize significant effects on the environment,
including, but not limited to, measures to reduce the wasteful, inefficient, and unnecessary
consumption of energy.

4) Alternatives to the proposed project.
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(5) The growth-inducing impact of the proposed project.
(¢) The report shall also contain a statement briefly indicating the reasons for determining that

various effects on the environment of a project are not significant and consequently have not
been discussed in detail in the environmental impact report.

(d) For purposes of this section, any significant effect on the environment shall be limited to
substantial, or potentially substantial, adverse changes in physical conditions which exist within
the area as defined in Section 21060.5.

(e) Previously approved land use documents, including, but not limited to, general plans, specific
plans, and local coastal plans, may be used in cumulative impact analysis.

§21100.1. INFORMATION REQUIRED IN CERTAIN ENVIRONMENTAL IMPACT REPORTS

The information described in subparagraph () of paragraph (2) of subdivision (b) of Section 21100
shall be required only in environmental impact reports prepared in connection with the following:

(@) The adoption, amendment, or enactment of a plan, policy, or ordinance of a public agency.
() The adoption by a local agency formation commission of a resolution making determinations.

() A project which will be subject to the requirement for preparing an environmental impact
statement pursuant to the requirements of the National Environmental Policy Act of 1969.

§ 21100.2. LEASES, PERMITS, LICENSES, CERTIFICATES AND OTHER ENTITLEMENTS;
ESTABLISHMENT OF TIME LIMITS FOR IMPACT REPORTS AND NEGATIVE
DECLARATIONS

(@ (1) For projects described in subdivision (c) of Section 21065, each state agency shall establish,
by resolution or order, time limits that do not exceed the following:

(A) One year for completing and certifying environmental impact reports.
(8) One hundred eighty days for completing and adopting negative declarations.

(2 The time limits specified in paragraph (1) shall apply only to those circumstances in which
the state agency is the lead agency for a project. These resolutions or orders may establish
different time limits for different types or classes of projects, but all limits shall be
measured from the date on which an application requesting approval of the project is
received and accepted as complete by the state agency.

(3) No application for a project may be deemed incomplete for lack of a waiver of time periods
prescribed in state regulations.

@) The resolutions or orders required by this section may provide for a reasonable extension of
the time period in the event that compelling circumstances justify additional time and the
project applicant consents thereto.

(b) If a draft environmental impact report, environmental impact report, or focused environmental
impact report is prepared under a contract to a state agency, the contract shall be executed
within 45 days from the date on which the state agency sends a notice of preparation pursuant
to Section 21080.4. The state agency may take longer to execute the contract if the project
applicant and the state agency mutually agree to an extension of the time limit provided by this
subdivision.

§21101. ENVIRONMENTAL IMPACT REPORT ON PROPOSED FEDERAL PROJECTS

In regard to any proposed federal project in this state which may have a significant effect on the
environment and on which the state officially comments, the state officials responsible for such
comments shall include in their report a detailed statement setting forth the matters specified in
Section 21100 prior to transmitting the comments of the state to the federal government. No report
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shall be transmitted to the federal government unless it includes such a detailed statement as to the
matters specified in Section 21100.

§ 21102. REQUEST FOR OR AUTHORIZATION OF EXPENDITURE OF FUNDS; STATEMENT
OF EFFECT ON ENVIRONMENT

No state agency, board, or commission shall request funds, nor shall any state agency, board, or
commission which authorizes expenditures of funds, other than funds appropriated in the Budget
Act, authorize funds for expenditure for any project, other than a project involving only feasibility
or planning studies for possible future actions which the agency, board, or commission has not
approved, adopted or funded, which may have a significant effect on the environment unless such
request or authorization is accompanied by an environmental impact report. Feasibility and
planning studies exempted by this section from the preparation of an environmental impact report
shall nevertheless include consideration of environmental factors.

§ 21104. STATE LEAD AGENCY; CONSULTATIONS PRIOR TO COMPLETION OF IMPACT
REPORT

(@) Prior to completing an environmental impact report, the state lead agency shall consult with,
and obtain comments from, each responsible agency, trustee agency, any public agency that has
jurisdiction by law with respect to the project, and any city or county that borders on a city or
county within which the project is located unless otherwise designated annually by agreement
between the state lead agency and the city or county, and may consult with any person who has
special expertise with respect to any environmental impact involved. In the case of a project
described in subdivision (c) of Section 21065, the state lead agency shall, upon the request of
the applicant, provide for early consultation to identify the range of actions, alternatives,
mitigation measures, and significant effects to be analyzed in depth in the environmental
impact report. The state lead agency may consult with persons identified by the applicant who
the applicant believes will be concerned with the environmental effects of the project and may
consult with members of the public who have made a written request to be consulted on the
project. A request by the applicant for early consultation shall be made not later than 30 days
after the determination required by Section 21080.1 with respect to the project.

() The state lead agency shall consult with, and obtain comments from, the State Air Resources
Board in preparing an environmental impact report on a highway or freeway project, as to the
air pollution impact of the potential vehicular use of the highway or freeway.

(c) A responsible agency or other public agency shall only make substantive comments regarding
those activities involved in a project that are within an area of expertise of the agency or that
are required to be carried out or approved by the agency. Those comments shall be supported
by specific documentation.

§ 21104.2. CONSULTATION AND FINDINGS; EFFECT OF PROJECTS ON THREATENED OR
ENDANGERED SPECIES

The state lead agency shall consult with, and obtain written findings from, the Department of Fish
and Game in preparing an environmental impact report on a project, as to the impact of the project
on the continued existence of any endangered species or threatened species pursuant to Article 4
(commencing with Section 2090) of Chapter 1.5 of Division 3 of the Fish and Game Code.

§ 21105. ENVIRONMENTAL IMPACT REPORT AND COMMENTS AS PART OF REGULAR
PROJECT REPORT; AVAILABILITY TO LEGISLATURE AND GENERAL PUBLIC

The state lead agency shall include the environmental impact report as a part of the regular project
report used in the existing review and budgetary process. It shall be available to the Legislature. It
shall also be available for inspection by any member of the general public, who may secure a copy
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thereof by paying for the actual cost of such a copy. It shall be filed by the state lead agency with
the appropriate local planning agency of any city, county, or city and county which will be affected
by the project.

§ 21106. REQUEST OF FUNDS TO PROTECT ENVIRONMENT

All state agencies, boards, and commissions shall request in their budgets the funds necessary to
protect the environment in relation to problems caused by their activities.

§ 21108. STATE AGENCY, BOARD OR COMMISSION; APPROVAL OF DETERMINATION TO
CARRY OUT PROJECT; NOTICE; CONTENTS; PUBLIC INSPECTION; POSTING

(a) Whenever a state agency approves or determines to carry out a project that is subject to this
division, the state agency shall file notice of that approval or that determination with the Office
of Planning and Research. The notice shall indicate the determination of the state agency
whether the project will, or will not, have a significant effect on the environment and shall
indicate whether an environmental impact report has been prepared pursuant to this division.

() Whenever a state agency determines that a project is not subject to this division pursuant to
subdivision (b) of Section 21080 or Section 21172, and the state agency approves or determines
to carry out the project, the state agency or the person specified in subdivision (b) or (c) of
Section 21065 may file notice of the determination with the Office of Planning and Research.
Any notice filed pursuant to this subdivision by a person specified in subdivision (b) or (c) of
Section 21065 shall have a certificate of determination attached to it issued by the state agency
responsible for making the determination that the project is not subject to this division pursuant
to subdivision (b) of Section 21080 or pursuant to Section 21172. The certificate of
determination may be in the form of a certified copy of an existing document or record of the
state agency.

(¢) All notices filed pursuant to this section shall be available for public inspection, and a list of
these notices shall be posted on a weekly basis in the Office of Planning and Research. Each
list shall remain posted for a period of 30 days. The Office of Planning and Research shall
retain each notice for not less than 12 months.

Chapter 4: Local Agencies

§ 21150. ENVIRONMENTAL IMPACT REPORT REQUIRED BEFORE ALLOCATION OF STATE
OR FEDERAL FUNDS

State agencies, boards, and commissions, responsible for allocating state or federal funds on a
project-by-project basis to local agencies for any project which may have a significant effect on the
environment, shall require from the responsible local governmental agency a detailed statement
setting forth the matters specified in Section 21100 prior to the allocation of any funds other than
funds solely for projects involving only feasibility or planning studies for possible future actions
which the agency, board, or commission has not approved, adopted, or funded.

§ 21151. LOCAL AGENCIES; PREPARATION AND COMPLETION OF IMPACT REPORT;
SUBMISSION AS PART OF GENERAL PLAN REPORT; SIGNIFICANT EFFECT

(@) All local agencies shall prepare, or cause to be prepared by contract, and certify the completion
of, an environmental impact report on any project that they intend to carry out or approve
which may have a significant effect on the environment. When a report is required by Section
65402 of the Government Code, the environmental impact report may be submitted as a part of
that report.
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For purposes of this section, any significant effect on the environment shall be limited to
substantial, or potentially substantial, adverse changes in physical conditions which exist within
the area as defined in Section 21060.5.

If a nonelected decision-making body of a local lead agency certifies an environmental impact
report, approves a negative declaration or mitigated negative declaration, or determines that a
project is not subject to this division, that certification, approval, or determination may be
appealed to the agency’s elected decision-making body, if any.

§ 21151.1. WASTE-BURNING PROJECTS; LAND DISPOSAL FACILITIES, AND OFFSITE
LARGE TREATMENT FACILITIES; ENVIRONMENTAL IMPACT REPORTS; APPLICATION OF
SECTION; EXEMPTIONS; OFFSITE FACILITY DEFINED

(@)

Notwithstanding paragraph (6) of subdivision (b) of Section 21080, or Section 21080.5 or 21084,
or any other provision of law, except as provided in this section, a lead agency shall prepare or
cause to be prepared by contract, and certify the completion of, an environmental impact report
or, if appropriate, a modification, addendum, or supplement to an existing environmental
impact report, for any project involving any of the following:

(1) (A The burning of municipal wastes, hazardous waste, or refuse-derived fuel, including,
but not limited to, tires, if the project is either of the following:

() The construction of a new facility.

(i) The expansion of an existing facility that burns hazardous waste that would
increase its permitted capacity by more than 10 percent.

(8) This paragraph does not apply to any project exclusively burning hazardous waste, for
which a final determination under Section 21080.1 has been made prior to July 14,
1989.

(2 The initial issuance of a hazardous waste facilities permit to a land disposal facility, as
defined in subdivision (d) of Section 25199.1 of the Health and Safety Code.

(3) The initial issuance of a hazardous waste facilities permit pursuant to Section 25200 of the
Health and Safety Code to an offsite large treatment facility, as defined pursuant to
subdivision (d) of Section 25205.1 of the Health and Safety Code.

(4) A base reuse plan as defined in Section 21083.8 or 21083.8.1. The Legislature hereby finds
that no reimbursement is required pursuant to Section 6 of Article XIIIB of the California
Constitution for an environmental impact report for a base reuse plan if an environmental
impact report is otherwise required for that base reuse plan pursuant to any other provision
of this division.

For purposes of clause (i) of subparagraph (A) of subparagraph (B) of paragraph (1) of subdivision
(a), the amount of expansion of an existing facility shall be calculated by comparing the
proposed facility capacity with whichever of the following is applicable:

(1) The facility capacity authorized in the facility’s hazardous waste facilities permit pursuant
to Section 25200 of the Health and Safety Code or its grant of interim status pursuant to
Section 25200.5 of the Health and Safety Code, or the facility capacity authorized in any
state or local agency permit allowing the construction or operation of a facility for the
burning of hazardous waste, granted before January 1, 1990.

(2 The facility capacity authorized in the facility’s original hazardous waste facilities permit,
grant of interim status, or any state or local agency permit allowing the construction or
operation of a facility for the burning of hazardous waste, granted on or after January 1,
1990.
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(c) For purposes of paragraphs (2) and (3) of subdivision (a), the initial issuance of a hazardous waste
facilities permit does not include the issuance of a closure or postclosure permit pursuant to
Chapter 6.5 (commencing with Section 25100) of Division 20 of the Health and Safety Code.

Paragraph (1) of subdivision (a) does not apply to any project that does any of the following:

(d)

U

@)

=

ClC

(10

11
(12)

(13)

(14)

Exclusively burns digester gas produced from manure or any other solid or semisolid
animal waste.

Exclusively burns methane gas produced from a disposal site, as defined in Section 40122,
that is used only for the disposal of solid waste, as defined in Section 40191.

Exclusively burns forest, agricultural, wood, or other biomass wastes.

Exclusively burns hazardous waste in an incineration unit that is transportable and that is
either at a site for not longer than three years or is part of a remedial or removal action. For
purposes of this paragraph, “transportable” means any equipment that performs a
“treatment” as defined in Section 66216 of Title 22 of the California Code of Regulations,
and that is transported on a vehicle as defined in Section 66230 of Title 22 of the California
Code of Regulations, as those sections read on June 1, 1991.

Exclusively burns refinery waste in a flare on the site of generation.
Exclusively burns in a flare methane gas produced at a municipal sewage treatment plant.

Exclusively burns hazardous waste, or exclusively burns hazardous waste as a
supplemental fuel, as part of a research, development, or demonstration project that,
consistent with federal regulations implementing the Resource Conservation and Recovery
Act of 1976, as amended (42 U.S.C. Sec. 6901 et seq.), has been determined to be
innovative and experimental by the Department of Toxic Substances Control and that is
limited in type and quantity of waste to that necessary to determine the efficacy and
performance capabilities of the technology or process; provided, however, that any facility
that operated as a research, development, or demonstration project and for which an
application is thereafter submitted for a hazardous waste facility permit for operation other
than as a research, development, or demonstration project shall be considered a new facility
for the burning of hazardous waste and shall be subject to subdivision (a) of Section
21151.1.

Exclusively burns soils contaminated only with petroleum fuels or the vapors from these
soils.

Exclusively treats less than 3,000 pounds of hazardous waste per day in a thermal
processing unit operated in the absence of open flame, and submits a worst-case health risk
assessment of the technology to the Department of Toxic Substances Control for review
and distribution to the interested public. This assessment shall be prepared in accordance
with guidelines set forth in the Air Toxics Assessment Manual of the California Air
Pollution Control Officers Association.

Exclusively burns less than 1,200 pounds per day of medical waste, as defined in Section
117690 of the Health and Safety Code, on hospital sites.

Exclusively burns chemicals and fuels as part of firefighter training.

Exclusively conducts open burns of explosives subject to the requirements of the air
pollution control district or air quality management district and in compliance with OSHA
and Cal-OSHA regulations.

Exclusively conducts onsite burning of less than 3,000 pounds per day of fumes directly
from a manufacturing or commercial process.

Exclusively conducts onsite burning of hazardous waste in an industrial furnace that
recovers hydrogen chloride from the flue gas if the hydrogen chloride is subsequently sold,
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distributed in commerce, or used in a manufacturing process at the site where the hydrogen
chloride is recovered, and the burning is in compliance with the requirements of the air
pollution control district or air quality management district and the Department of Toxic
Substances Control.

(e) Paragraph (1) of subdivision (a) does not apply to any project for which the State Energy
Resources Conservation and Development Commission has assumed jurisdiction under Chapter
6 (commencing with Section 25500) of Division 15.

() Paragraphs (2) and (3) of subdivision (a) do not apply if the facility only manages hazardous
waste that is identified or listed pursuant to Section 25140 or 25141 of the Health and Safety
Code on or after January 1, 1992, but not before that date, or only conducts activities that are
regulated pursuant to Chapter 6.5 (commencing with Section 25100) of Division 20 of the
Health and Safety Code on or after January 1, 1992, but not before that date.

(@ This section does not exempt a project from any other requirement of this division.

(h) For purposes of this section, offsite facility means a facility that serves more than one generator
of hazardous waste.

§ 21151.2. SCHOOL SITE PROPOSED ACQUISITION OR ADDITION; NOTICE TO PLANNING
COMMISSION; INVESTIGATION; REPORT

To promote the safety of pupils and comprehensive community planning the governing board of
each school district before acquiring title to property for a new school site or for an addition to a
present school site, shall give the planning commission having jurisdiction notice in writing of the
proposed acquisition. The planning commission shall investigate the proposed site and within 30
days after receipt of the notice shall submit to the governing board a written report of the
investigation and its recommendations concerning acquisition of the site.

The governing board shall not acquire title to the property until the report of the planning
commission has been received. If the report does not favor the acquisition of the property for a
school site, or for an addition to a present school site, the governing board of the school district
shall not acquire title to the property until 30 days after the commission’s report is received.

§ 21151.4. CONSTRUCTION OR ALTERATION OF FACILITY WITHIN ONE-FOURTH OF A
MILE OF SCHOOL; REASONABLE ANTICIPATION OF AIR EMISSION OR HANDLING OF
HAZARDOUS OR ACUTELY HAZARDOUS MATERIAL; APPROVAL OF ENVIRONMENTAL
IMPACT REPORT OR NEGATIVE DECLARATION

(a An environmental impact report shall not be certified or a negative declaration shall not be
approved for any project involving the construction or alteration of a facility within one-fourth
of a mile of a school that might reasonably be anticipated to emit hazardous air emissions, or
that would handle an extremely hazardous substance or a mixture containing extremely
hazardous substances in a quantity equal to or greater than the state threshold quantity
specified pursuant to subdivision (j) of Section 25532 of the Health and Safety Code, that may
pose a health or safety hazard to persons who would attend or would be employed at the
school, unless both of the following occur:

(1) The lead agency preparing the environmental impact report or negative declaration has
consulted with the school district having jurisdiction regarding the potential impact of the
project on the school.

(2 The school district has been given written notification of the project not less than 30 days
prior to the proposed certification of the environmental impact report or approval of the
negative declaration.

()  As used in this section, the following definitions apply:
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“Extremely hazardous substance” means an extremely hazardous substance as defined
pursuant to paragraph (2) of subdivision (g) of Section 25532 of the Health and Safety
Code.

“Hazardous air emissions” means emissions into the ambient air of air contaminants that
have been identified as a toxic air contaminant by the State Air Resources Board or by
the air pollution control officer for the jurisdiction in which the project is located. As
determined by the air pollution control officer, hazardous air emissions also means
emissions into the ambient air of a substance identified in subdivisions (a) to (f),
inclusive, of Section 44321 of the Health and Safety Code.

§ 21151.5. TIME LIMITS FOR PREPARATION OF ENVIRONMENTAL IMPACT REPORTS AND
NEGATIVE DECLARATIONS

(@)

1

)

For projects described in subdivision (c) of Section 21065, each local agency shall establish,
by ordinance or resolution, time limits that do not exceed the following:

(A) One year for completing and certifying environmental impact reports.
(8) One hundred eighty days for completing and adopting negative declarations.

The time limits specified in paragraph (1) shall apply only to those circumstances in which
the local agency is the lead agency for a project. These ordinances or resolutions may
establish different time limits for different types or classes of projects and different types of
environmental impact reports, but all limits shall be measured from the date on which an
application requesting approval of the project is received and accepted as complete by the
local agency.

No application for a project may be deemed incomplete for lack of a waiver of time periods
prescribed by local ordinance or resolution.

The ordinances or resolutions required by this section may provide for a reasonable
extension of the time period in the event that compelling circumstances justify additional
time and the project applicant consents thereto.

If a draft environmental impact report, environmental impact report, or focused environmental
impact report is prepared under a contract to a local agency, the contract shall be executed
within 45 days from the date on which the local agency sends a notice of preparation pursuant
to Section 21080.4. The local agency may take longer to execute the contract if the project
applicant and the local agency mutually agree to an extension of the time limit provided by this
subdivision.

§ 21151.7. PREPARATION AND CERTIFICATION OF COMPLETION OF ENVIRONMENTAL
IMPACT REPORT FOR OPEN-PIT MINING OPERATION BY LEAD AGENCY

Notwithstanding any other provision of law, a lead agency shall prepare or cause to be prepared by
contract, and certify the completion of, an environmental impact report for any open-pit mining
operation which is subject to the permit requirements of the Surface Mining and Reclamation Act
of 1975 (Chapter 9 (commencing with Section 2710) of Division 2) and utilizes a cyanide heap-
leaching process for the purpose of producing gold or other precious metals.

§ 21151.8. SCHOOLSITE ACQUISITION OR CONSTRUCTION; APPROVAL OF
ENVIRONMENTAL IMPACT REPORT OR NEGATIVE DECLARATION; CONDITIONS
(@ An environmental impact report shall not be certified or a negative declaration shall not be

approved for a project involving the purchase of a schoolsite or the construction of a new
elementary or secondary school by a school district unless all of the following occur:
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(1) The environmental impact report or negative declaration includes information that is
needed to determine if the property proposed to be purchased, or to be constructed upon, is
any of the following:

A

®)

The site of a current or former hazardous waste disposal site or solid waste disposal site
and, if so, whether the wastes have been removed.

A hazardous substance release site identified by the Department of Toxic Substances
Control in a current list adopted pursuant to Section 25356 of the Health and Safety
Code for removal or remedial action pursuant to Chapter 6.8 (commencing with
Section 25300) of Division 20 of the Health and Safety Code.

A site that contains one or more pipelines, situated underground or aboveground, that
carries hazardous substances, extremely hazardous substances, or hazardous wastes,
unless the pipeline is a natural gas line that is used only to supply natural gas to that
school or neighborhood, or other nearby schools.

A site that is within 500 feet of the edge of the closest traffic lane of a freeway or other
busy traffic corridor.

The school district, as the lead agency, in preparing the environmental impact report or
negative declaration has notified in writing and consulted with the administering
agency in which the proposed schoolsite is located, pursuant to Section 2735.3 of Title
19 of the California Code of Regulations, and with any air pollution control district or
air quality management district having jurisdiction in the area, to identify both
permitted and nonpermitted facilities within that district’s authority, including, but not
limited to, freeways and busy traffic corridors, large agricultural operations, and
railyards, within one-fourth of a mile of the proposed schoolsite, that might reasonably
be anticipated to emit hazardous emissions or handle hazardous or extremely hazardous
substances or waste. The notification by the school district, as the lead agency, shall
include a list of the locations for which information is sought.

Each administering agency, air pollution control district, or air quality management
district receiving written notification from a lead agency to identify facilities pursuant
to subparagraph (A) shall provide the requested information and provide a written
response to the lead agency within 30 days of receiving the notification. The
environmental impact report or negative declaration shall be conclusively presumed to
comply with subparagraph (A) as to the area of responsibility of an agency that does not
respond within 30 days.

If the school district, as a lead agency, has carried out the consultation required by
subparagraph (), the environmental impact report or the negative declaration shall be
conclusively presumed to comply with subparagraph (A), notwithstanding any failure of
the consultation to identify an existing facility or other pollution source specified in
subparagraph (A).

The governing board of the school district makes one of the following written findings:

A

®)

Consultation identified no facilities of this type or other significant pollution sources

specified in paragraph (2).

The facilities or other pollution sources specified in paragraph (2) exist, but one of the

following conditions applies:

() The health risks from the facilities or other pollution sources do not and will not
constitute an actual or potential endangerment of public health to persons who
would attend or be employed at the proposed school.

(i) Corrective measures required under an existing order by another agency having
jurisdiction over the facilities or other pollution sources will, before the school is
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occupied, result in the mitigation of all chronic or accidental hazardous air
emissions to levels that do not constitute an actual or potential endangerment of
public health to persons who would attend or be employed at the proposed school.
If the governing board makes a finding pursuant to this clause, it shall also make a
subsequent finding, prior to occupancy of the school, that the emissions have been
so mitigated.

(i) For a schoolsite with a boundary that is within 500 feet of the edge of the closest
traffic lane of a freeway or other busy traffic corridor, the governing board of the
school district determines, through analysis pursuant to paragraph (2) of subdivision
(b) of Section 44360 of the Health and Safety Code, based on appropriate air
dispersion modeling, and after considering any potential mitigation measures, that
the air quality at the proposed site is such that neither short-term nor long-term
exposure poses significant health risks to pupils.

(¢) The facilities or other pollution sources specified in paragraph (2) exist, but conditions
in clause (i), (i) or (i) of subparagraph (B) cannot be met, and the school district is unable
to locate an alternative site that is suitable due to a severe shortage of sites that meet the
requirements in subdivision (a) of Section 17213 of the Education Code. If the
governing board makes this finding, the governing board shall adopt a statement of
Overriding Considerations pursuant to Section 15093 of Title 14 of the California Code
of Regulations.

() As used in this section, the following definitions shall apply:

“Hazardous substance” means any substance defined in Section 25316 of the Health and
Safety Code.

“Extremely hazardous substances” means an extremely hazardous substance as defined
pursuant to paragraph (2) of subdivision (a) of Section 25532 of the Health and Safety Code.

“Hazardous waste” means any waste defined in Section 25117 of the Health and Safety
Code.

“Hazardous waste disposal site” means any site defined in Section 25114 of the Health and
Safety Code.

“Hazardous air emissions” means emissions into the ambient air of air contaminants that
have been identified as a toxic air contaminant by the State Air Resources Board or by the
air pollution control officer for the jurisdiction in which the project is located. As
determined by the air pollution control officer, hazardous air emissions also means
emissions into the ambient air from any substances identified in subdivisions (a) to (f),
inclusive, of Section 44321 of the Health and Safety Code.

“Administering agency” means an agency designated pursuant to Section 25502 of the
Health and Safety Code to implement and enforce Chapter 6.95 (commencing with Section
25500) of Division 20 of the Health and Safety Code.

“Handle” means handle as defined in Article 1 (commencing with Section 25500) of
Chapter 6.95 of Division 20 of the Health and Safety Code.

“Facilities” means any source with a potential to use, generate, emit or discharge hazardous
air pollutants, including, but not limited to, pollutants that meet the definition of a
hazardous substance, and whose process or operation is identified as an emission source
pursuant to the most recent list of source categories published by the California Air
Resources Board.

“Freeway or other busy traffic corridors” means those roadways that, on an average day,
have traffic in excess of 50,000 vehicles in a rural area, as defined in Section 50101 of the
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Health and Safety Code, and 100,000 vehicles in an urban area, as defined in Section
50104.7 of the Health and Safety Code.

§ 21151.9. PROJECTS SUBJECT TO THIS DIVISION; COMPLIANCE REQUIREMENT

Whenever a city or county determines that a project, as defined in Section 10912 of the Water
Code, is subject to this division, it shall comply with Part 2.10 (commencing with Section 10910)
of Division 6 of the Water Code.

§ 21151.10. [DELETED]

§ 21152. LOCAL AGENCY; APPROVAL OR DETERMINATION TO CARRY OUT PROJECT;
NOTICE; CONTENTS; PUBLIC INSPECTION; POSTING

(@ Whenever a local agency approves or determines to carry out a project that is subject to this
division, the local agency shall file notice of the approval or the determination within five
working days after the approval or determination becomes final, with the county clerk of each
county in which the project will be located. The notice shall indicate the determination of the
local agency whether the project will, or will not, have a significant effect on the environment
and shall indicate whether an environmental impact report has been prepared pursuant to this
division. The notice shall also include certification that the final environmental impact report, if
one was prepared, together with comments and responses, is available to the general public.

() Whenever a local agency determines that a project is not subject to this division pursuant to
subdivision (b) of Section 21080 or pursuant to Section 21172, and the local agency approves or
determines to carry out the project, the local agency or the person specified in subdivision (b) or
(c) of Section 21065 may file a notice of the determination with the county clerk of each county
in which the project will be located. A notice filed pursuant to this subdivision by a person
specified in subdivision (b) or (c) of Section 21065 shall have a certificate of determination
attached to it issued by the local agency responsible for making the determination that the
project is not subject to this division pursuant to subdivision (b) of Section 21080 or Section
21172. The certificate of determination may be in the form of a certified copy of an existing
document or record of the local agency.

() All notices filed pursuant to this section shall be available for public inspection, and shall be
posted within 24 hours of receipt in the office of the county clerk. A notice shall remain posted
for a period of 30 days. Thereafter, the clerk shall return the notice to the local agency with a
notation of the period it was posted. The local agency shall retain the notice for not less than 12
months.

§ 21152.1. LOCAL AGENCY; EXEMPT HOUSING PROJECTS; NOTICE FILING AND POSTING

(a When a local agency determines that a project is not subject to this division pursuant to Section
21159.22, 21159.23, or 21159.24, and it approves or determines to carry out that project, the
local agency or the person specified in subdivision (b) or (c) of Section 21065, shall file notice of
the determination with the Office of Planning and Research.

() All notices filed pursuant to this section shall be available for public inspection, and a list of
these notices shall be posted on a weekly basis in the Office of Planning and Research. Each
list shall remain posted for a period of 30 days.

(c) Failure to file the notice required by this section does not affect the validity of a project.
Nothing in this section affects the time limitations contained in Section 21167.

=
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§ 21153. LOCAL LEAD AGENCY; CONSULTATIONS PRIOR TO COMPLETION OF IMPACT
REPORT

(@) Prior to completing an environmental impact report, every local lead agency shall consult with,
and obtain comments from, each responsible agency, trustee agency, any public agency that has
jurisdiction by law with respect to the project, and any city or county that borders on a city or
county within which the project is located unless otherwise designated annually by agreement
between the local lead agency and the city or county, and may consult with any person who has
special expertise with respect to any environmental impact involved. In the case of a project
described in subdivision (c) of Section 21065, the local lead agency shall, upon the request of
the project applicant, provide for early consultation to identify the range of actions, alternatives,
mitigation measures, and significant effects to be analyzed in depth in the environmental
impact report. The local lead agency may consult with persons identified by the project
applicant who the applicant believes will be concerned with the environmental effects of the
project and may consult with members of the public who have made written request to be
consulted on the project. A request by the project applicant for early consultation shall be made
not later than 30 days after the date that the determination required by Section 21080.1 was
made with respect to the project. The local lead agency may charge and collect a fee from the
project applicant in an amount that does not exceed the actual costs of the consultations.

() In the case of a project described in subdivision (a) of Section 21065, the lead agency may
provide for early consultation to identify the range of actions, alternatives, mitigation measures,
and significant effects to be analyzed in depth in the environmental impact report. At the
request of the lead agency, the Office of Planning and Research shall ensure that each
responsible agency, and any public agency that has jurisdiction by law with respect to the
project, is notified regarding any early consultation.

(c) A responsible agency or other public agency shall only make substantive comments regarding
those activities involved in a project that are within an area of expertise of the agency or that
are required to be carried out or approved by the agency. Those comments shall be supported
by specific documentation.

§ 21154. ISSUANCE OF PROJECT ORDER BY STATE; EFFECT ON IMPACT REPORT OF
LOCAL AGENCY

Whenever any state agency, board, or commission issues an order which requires a local agency to
carry out a project which may have a significant effect on the environment, any environmental
impact report which the local agency may prepare shall be limited to consideration of those factors
and alternatives which will not conflict with such order.

Chapter 4.2: Implementation of the Sustainable Communities
Strategy

§ 21155.

(@) This chapter applies only to a transit priority project that is consistent with the general use
designation, density, building intensity, and applicable policies specified for the project area in
either a sustainable communities strategy or an alternative planning strategy, for which the State
Air Resources Board, pursuant to subparagraph (H) of paragraph (2) of subdivision (b) of Section
65080 of the Government Code, has accepted a metropolitan planning organization’s
determination that the sustainable communities strategy or the alternative planning strategy
would, if implemented, achieve the greenhouse gas emission reduction targets.

() For purposes of this chapter, a transit priority project shall (1) contain at least 50 percent
residential use, based on total building square footage and, if the project contains between 26
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percent and 50 percent nonresidential uses, a floor area ratio of not less than 0.75; (2) provide a
minimum net density of at least 20 dwelling units per acre; and (3) be within one-half mile of a
major transit stop or high-quality transit corridor included in a regional transportation plan. A
major transit stop is as defined in Section 21064.3, except that, for purposes of this section, it
also includes major transit stops that are included in the applicable regional transportation plan.
For purposes of this section, a high-quality transit corridor means a corridor with fixed route
bus service with service intervals no longer than 15 minutes during peak commute hours. A
project shall be considered to be within one-half mile of a major transit stop or high-quality
transit corridor if all parcels within the project have no more than 25 percent of their area
farther than one-half mile from the stop or corridor and if not more than 10 percent of the
residential units or 100 units, whichever is less, in the project are farther than one-half mile
from the stop or corridor.

§ 21155. 1.

If the legislative body finds, after conducting a public hearing, that a transit priority project meets
all of the requirements of subdivisions (a) and (b) and one of the requirements of subdivision (c), the
transit priority project is declared to be a sustainable communities project and shall be exempt from
this division.

(@) The transit priority project complies with all of the following environmental criteria:

(1) The transit priority project and other projects approved prior to the approval of the transit
priority project but not yet built can be adequately served by existing utilities, and the
transit priority project applicant has paid, or has committed to pay, all applicable in-lieu or
development fees.

(2 (A) The site of the transit priority project does not contain wetlands or riparian areas and
does not have significant value as a wildlife habitat, and the transit priority project does
not harm any species protected by the federal Endangered Species Act of 1973 (16
U.S.C. Sec. 1531 et seq.), the Native Plant Protection Act (Chapter 10 (commencing
with Section 1900) of Division 2 of the Fish and Game Code), or the California
Endangered Species Act (Chapter 1.5 (commencing with Section 2050) of Division 3
of the Fish and Game Code), and the project does not cause the destruction or removal
of any species protected by a local ordinance in effect at the time the application for the
project was deemed complete.

(B) For the purposes of this paragraph, “wetlands” has the same meaning as in the United
States Fish and Wildlife Service Manual, Part 660 FW 2 (June 21, 1993).

(¢) For the purposes of this paragraph:

() “Riparian areas” means those areas transitional between terrestrial and aquatic
ecosystems and that are distinguished by gradients in biophysical conditions,
ecological processes, and biota. A riparian area is an area through which surface
and subsurface hydrology connect waterbodies with their adjacent uplands. A
riparian area includes those portions of terrestrial ecosystems that significantly
influence exchanges of energy and matter with aquatic ecosystems. A riparian area
is adjacent to perennial, intermittent, and ephemeral streams, lakes, and estuarine-
marine shorelines.

@iy “Wildlife habitat” means the ecological communities upon which wild animals,
birds, plants, fish, amphibians, and invertebrates depend for their conservation and
protection.

(i) Habitat of “significant value” includes wildlife habitat of national, statewide,

regional, or local importance; habitat for species protected by the federal
Endangered Species Act of 1973 (16 U.S.C. Sec. 1531, et seq.), the California
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®)

@)

Endangered Species Act (Chapter 1.5 (commencing with Section 2050) of Division
3 of the Fish and Game Code), or the Native Plant Protection Act (Chapter 10
(commencing with Section 1900) of Division 2 of the Fish and Game Code);
habitat identified as candidate, fully protected, sensitive, or species of special status
by local, state, or federal agencies; or habitat essential to the movement of resident
or migratory wildlife.

The site of the transit priority project is not included on any list of facilities and sites
compiled pursuant to Section 65962.5 of the Government Code.

The site o