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Preface

The Bureau of Reclamation (Reclamation) and the California Department of Water Resources
(DWR) propose to operate the Central Valley Project (CVVP) and State Water Project (SWP) to
divert, store, re-divert, and convey CVP and SWP (Project) water consistent with applicable law
and contractual obligations. These operations are summarized in this biological assessment (BA)
and described in more detail in Chapter 2.

This BA is intended to provide a thorough analysis of the continued long-term operations of the
CVP and SWP and the effects of those operations on listed species and designated Critical
Habitat. The document is divided into chapters. Chapter 1 outlines the statutory, regulatory and
other parameters that influence Project operations. Chapter 2 is the complete project description.
Chapters 3 and 4 address basic biology, life history, and baseline of Central Valley steelhead and
factors that may influence their distribution and abundance. Chapters 5 and 6 address basic
biology, life history, and baseline of winter-run Chinook and Coho salmon and factors that may
influence their distribution and abundance. Chapter 7 addresses basic biology, life history, and
baseline of delta smelt and factors that may influence their distribution and abundance. Chapter 8
addresses basic biology, life history, and baseline of green sturgeon and factors that may
influence their distribution and abundance. Chapter 9 articulates the assumptions made in the
modeling used in the effects analysis. Chapters 10 through 13 are the effects analyses. Chapter
14 addresses effects of Project operations on southern Killer Whales. Chapter 15 is the summary
of the effects analyses and effects determinations. Chapter 16 addresses Essential Fish Habitat.
Chapter 17 addresses technical assistance for longfin smelt. Chapter 18 is a discussion of
ongoing actions to improve habitat and lessen Project impacts.

The CVP and the SWP are two major inter-basin water storage and delivery systems within
California that divert and re-divert water from the southern portion of the Sacramento-San
Joaquin Delta (Delta). Both CVP and SWP include major reservoirs upstream of the Delta, and
transport water via natural watercourses and canal systems to areas south and west of the Delta.
The CVP also includes facilities and operations on the Stanislaus and San Joaquin Rivers. The
major facilities on these rivers are New Melones and Friant Dams, respectively.

The projects are permitted by the California State Water Resources Control Board (SWRCB) to
store water during wet periods, divert water that is surplus to the Delta, and re-divert Project
water that has been stored in upstream reservoirs. Both projects operate pursuant to water right
permits and licenses issued by the SWRCB to appropriate water by diverting to storage or by
directly diverting to use and re-diverting releases from storage later in the year. As conditions of
their water right permits and licenses, the SWRCB requires the CVP and SWP to meet specific
water quality, quantity, and operational criteria within the Delta and on various project-
controlled rivers. Reclamation and DWR closely coordinate the CVP and SWP operations,
respectively, to meet these conditions.

The project description for this BA includes the ongoing operations of the CVP and SWP and
potential future actions that are foreseeable to occur within the period covered by the project
description. Inclusion of future activities in the project description does not constitute agency
approval of those actions. Any future actions will be required to comply with all applicable laws,
including those regarding agency decision making, before those actions are approved or
implemented. The Biological Opinions (BOs) issued by the United States Fish and Wildlife
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Service (FWS) and National Marine Fisheries Service (NMFS) in compliance with the Federal
Endangered Species Act (ESA) as a result of this Section 7 consultation will be considered in the
decision making process on future actions as the BOs will analyze the effects of those potential
actions on listed species.

The proposed action in this consultation includes activities undertaken by DWR in operating the
SWP. As such, DWR will also consult with the California Department of Fish and Game (DFG),
as may be appropriate, to address applicable requirements of the California Endangered Species
Act (CESA). This BA will serve to describe the proposed SWP activities to be consulted under
CESA.

The listed species and designated Critical Habitat to be analyzed in this document have been
derived from species lists provided by FWS and NMFS. The species analyzed in this document
under the jurisdiction of FWS are delta smelt. The species analyzed in this document under the
jurisdiction of NMFS are: winter-run Chinook salmon, spring-run Chinook salmon, Coho
salmon, Central Valley steelhead, green sturgeon, and southern Killer Whales. Supplemental
information regarding longfin smelt is also provided.

August, 2008



OCAP BA
____________________________________________________________________________________________________|

[Intentionally Blank Page]

August, 2008



OCAP BA Summary

Chapter 1 Summary of Legal and Statutory
Authorities, Water Rights, and Other Obligations
Relevant to the Action

Introduction

The Bureau of Reclamation (Reclamation) and the California Department of Water Resources
(DWR) propose to operate the Central Valley Project (CVP) and State Water Project (SWP) to
divert, store, and convey CVP and SWP (Project) water consistent with applicable law and
contractual obligations. These operations are summarized in this biological assessment (BA) and
described in more detail in Chapter 2.

The CVP and the SWP are two major inter-basin water storage and delivery systems that divert
and re-divert water from the southern portion of the Sacramento-San Joaquin Delta (Delta). Both
CVP and SWP include major reservoirs upstream of the Delta, and transport water via natural
watercourses and canal systems to areas south and west of the Delta. The CVP also includes
facilities and operations on the Stanislaus and San Joaquin Rivers. The major facilities on these
rivers are New Melones and Friant Dams®, respectively.

The projects are permitted by the California State Water Resources Control Board (SWRCB) to
store water during wet periods, divert water that is surplus to the Delta, and re-divert Project
water that has been stored in upstream reservoirs. Both projects operate pursuant to water right
permits and licenses issued by the SWRCB to appropriate water by diverting to storage or by
directly diverting to use and re-diverting releases from storage later in the year. As conditions of
their water right permits and licenses, the SWRCB requires the CVP and SWP to meet specific
water quality, quantity, and operational criteria within the Delta. Reclamation and DWR closely
coordinate the CVP and SWP operations, respectively, to meet these conditions.

The project description for this BA includes the ongoing operations of the CVP and SWP and
potential future actions that are foreseeable to occur within the period covered by the project
description. Inclusion of future activities in the project description does not constitute agency
approval of those actions. Any future actions will be required to comply with all applicable laws,
including those regarding agency decision making, before those actions are approved or
implemented. The Biological Opinions (BOs) issued as a result of this Section 7 consultation
will be considered in the decision making process on future actions as the BOs will analyze the
effects of those potential actions on listed species.

The proposed action in this consultation includes activities undertaken by DWR in operating the
SWP that potentially affect State listed species under the California Endangered Species Act
(CESA). CESA allows California Department of Fish and Game (DFG), upon request of DWR,

! While part of the CVP, the Friant Division operations are not included in the action for the purposes of Section 7
consultation.
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to determine if Federal incidental take statements and biological opinions obtained through
Federal consultation are consistent with State law. As such, DWR intends to submit the
Biological Opinions to DFG for a consistency determination review pursuant to the California
Endangered Species Act (CESA).

Relationship to CVP Operations Criteria and Plan

Reclamation periodically updates the CVP Operations Criteria and Plan (CVP-OCAP). The most
recent CVP-OCAP, covering the years 1991-2003, was completed in 2004. The 2004 CVP-
OCAP describes the laws, regulations and other criteria applicable to operations of the CVP that
were in effect during the 1991-2003 period. In addition, the 2004 CVVP-OCAP was used to guide
development of the project description included in Chapter 2 of this BA. However, the project
description included in Chapter 2 of this BA is different from the 2004 CVP-OCAP in that the
project description in this BA looks at the present and future long-term operations of the CVP
and SWP. While this process is often referred to as the OCAP consultation, that name is a
misnomer. The consultation focuses on the effects of the continued long-term coordinated
operation of the CVP and SWP. The laws, regulations, policies, guidelines and other criteria for
operations described in the CVP-OCAP which are currently in effect are incorporated into the
Project Description of this BA and accurately reflected in the modeling described in Chapter 9.

Legal and Statutory Authorities

Legal and statutory authorities and obligations, water rights, and other obligations guide the
Project agencies’ proposed action. This section of the BA elaborates on those authorities,
responsibilities, and obligations.

CVP

The CVP is the largest Federal Reclamation project and was originally authorized by the Rivers
and Harbors Act of 1935. The CVP was reauthorized by the Rivers and Harbors Act of 1937 for
the purposes of “improving navigation, regulating the flow of the San Joaquin River and the
Sacramento River, controlling floods, providing for storage and for the delivery of the stored
waters thereof, for construction under the provisions of the Federal Reclamation Laws of such
distribution systems as the Secretary of the Interior (Secretary) deems necessary in connection
with lands for which said stored waters are to be delivered, for the reclamation of arid and
semiarid lands and lands of Indian reservations, and other beneficial uses, and for the generation
and sale of electric energy as a means of financially aiding and assisting such undertakings and
in order to permit the full utilization of the works constructed.” This Act provided that the dams
and reservoirs of the CVP “shall be used, first, for river regulation, improvement of navigation
and flood control; second, for irrigation and domestic uses; and, third, for power.”

The CVP was reauthorized in 1992 through the Central Valley Project Improvement Act
(CVPIA). The CVPIA modified the 1937 Act and added mitigation, protection, and restoration
of fish and wildlife as a project purpose. Further, the CVPIA specified that the dams and
reservoirs of the CVP should now be used “first, for river regulation, improvement of navigation,
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and flood control; second, for irrigation and domestic uses and fish and wildlife mitigation,
protection and restoration purposes; and, third, for power and fish and wildlife enhancement.”

CVPIA includes authorization for actions to benefit fish and wildlife intended to implement the
purposes of that Title. Specifically, Section 3406(b)(1) is implemented through the Anadromous
Fish Restoration Program (AFRP). The AFRP objectives, as they relate to operations, are
explained below. CVPIA Section 3406(b)(1) further provides for modification of the CVP
operations to meet the fishery restoration goals of the CVPIA, so long as the operations are not in
conflict with the fulfillment of the Secretary’s contractual obligations to provide CVVP water for
other authorized purposes. The U.S. Department of the Interior’s (Interior) decision on
Implementation of Section 3406(b)(2) of the CVPIA, dated May 9, 2003, provides for the
dedication and management of 800,000 acre-feet (af) of CVP yield annually by implementing
upstream and Delta actions. Interior manages and accounts for (b)(2) water pursuant to its May
9, 2003 decision and the Ninth Circuit’s decision in Bay Inst. of San Francisco v. United States,
66 Fed.Appx. 734 (9" Cir. 2003), as amended, 87 Fed. Appx. 837 (2004). Additionally, Interior
is authorized to acquire water to supplement (b)(2) water, pursuant to Section 3406(b)(3).

There are several other statutes that have authorized the construction, operation, and maintenance
of various divisions of the CVP. In these authorizations, Congress has consistently included
language directing the Secretary to operate the CVP as a single, integrated project.

SWP

DWR was established in 1956 as the successor to the Department of Public Works for authority
over water resources and dams within California. DWR also succeeded to the Department of
Finance’s powers with respect to State application for the appropriation of water (Stats. 1956,
First Ex. Sess., Ch. 52; see also Wat. Code Sec. 123) and has permits for appropriation from the
SWRCB for use by the SWP. DWR’s authority to construct State water facilities or projects is
derived from the Central Valley Project Act (CVPA) (Wat. Code Sec. 11100 et seq.), the Burns-
Porter Act (California Water Resources Development Bond Act) (Wat. Code Sec. 12930-12944),
the State Contract Act (Pub. Contract Code Sec. 10100 et seq.), the Davis-Dolwig Act (Wat.
Code Sec. 11900-11925), and special acts of the State Legislature. Although the Federal
government built certain facilities described in the CVPA, the Act authorizes DWR to build
facilities described in the Act and to issue bonds. See Warne v. Harkness, 60 Cal. 2d 579 (1963).
The CVVPA describes specific facilities that have been built by DWR, including the Feather River
Project and California Aqueduct (Wat. Code Sec. 11260), Silverwood Lake (Wat. Code Sec.
11261), and the North Bay Aqueduct (Wat. Code Sec. 11270). The Act allows DWR to
administratively add other units (Wat. Code Sec. 11290) and develop power facilities (Wat. Code
Sec. 11295).

The Burns-Porter Act, approved by the California voters in November 1960 (Wat. Code Sec.
12930-12944), authorized issuance of bonds for construction of the SWP. The principal facilities
of the SWP are Oroville Reservoir and related facilities, and San Luis Dam and related facilities,
Delta facilities, the California Aqueduct, and the North and South Bay Aqueducts. The Burns-
Porter Act incorporates the provisions of the CVPA.
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DWR is required to plan for recreational and fish and wildlife uses of water in connection with
State-constructed water projects and can acquire land for such uses (Wat. Code Sec. 233, 345,
346, 12582). The Davis-Dolwig Act (Wat. Code Sec. 11900-11925) establishes the policy that
preservation of fish and wildlife is part of State costs to be paid by water supply contractors, and
recreation and enhancement of fish and wildlife are to be provided by appropriations from the
General Fund.

ESA

Federal agencies have an obligation to ensure that any discretionary action they authorize, fund,
or carry out is not likely to jeopardize the continued existence of any endangered or threatened
species or destroy or adversely modify its critical habitat unless that activity is exempt pursuant
to the Federal ESA 16 U.S.C. 81536 (a)(2); 50 Code of Federal Regulations (CFR) §8402.03.
Under Section 7(a)(2), a discretionary agency action jeopardizes the continued existence of a
species if it “reasonably would be expected, directly or indirectly, to reduce appreciably the
survival and recovery of a listed species in the wild by reducing the reproduction, numbers, or
distribution of the species” 50 CFR 8402.02.

Through this consultation, Reclamation will comply with its obligations under the ESA, namely,
to: (1) avoid any discretionary action that is likely to jeopardize continued existence of listed
species or adversely affect designated critical habitat; (2) take listed species only as permitted by
the relevant Service; (3) and use Reclamation’s authorities to conserve listed species.
Reclamation also is proposing actions to benefit the species under its existing authorities and
consistent with its 7(a)(1) obligation to conserve and protect listed species. Section 7(a)(1) alone
does not give Reclamation additional authority to undertake any particular action, regardless of
its potential benefit for endangered species. The SWP operations are coordinated with CVP
operations and as such, are consulted on as part of the proposed action described in this BA. The
coordinated operations of the CVP and SWP are subject to measures and/or alternatives required
under the Federal biological opinions.

Recent Court Rulings

On December 14, 2007, the United States District Court for the Eastern District of California
issued an Interim Remedial Order in Natural Resources Defense Council, et al. v. Kempthorne,
1:05-cv-1207 OWW GSA (E.D. Cal. 2007), to provide additional protection of the Federally-
listed delta smelt pending completion of a new Biological Opinion for the continued operation of
the CVP and SWP. The Interim Remedial Order remains in effect until the U.S. Fish and
Wildlife Service (FWS) issues a new Biological Opinion for the continued operation of the CVP
and SWP, which must be completed by September 15, 2008. A motion to extend the time for
completion was filed on July 29, 2008. FWS has requested additional time to complete the
Biological Opinions to December 15, 2008.

On April 16, 2008, the United States District Court for the Eastern District of California issued a
Memorandum Decision and Order on the Cross-Motions for Summary Judgment filed in Pacific
Coast Federation of Fishermen Association, et al. v. Gutierrez, 1:06-cv-245-OWW-GSA (E.D.
Cal. 2008). The Court found that the Biological Opinion issued by the National Marine Fisheries
Service (NMFS) in 2004 was invalid. An evidentiary hearing followed resulting in a Remedies
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Ruling on July 18, 2008. The ruling concluded that the court needed further evidence to consider
the Plaintiffs’ proposed restrictions on CVP/SWP project operations. A Scheduling Order was
filed by the court on July 24, 2008 and a further status conference is set for September 4, 2008
with evidentiary hearings to begin sometime in October 2008.

The California Endangered Species Act (CESA) provides the Department of Fish and Game
(DFG) authority to authorize the take of endangered species incidental to an otherwise lawful
activity. Pursuant to CESA, activities that impact State listed species must minimize and fully
mitigate the impacts of the authorized take and the measures required to meet this obligation
shall be roughly proportional in extent to the impact of the authorized taking on the species.
Under Fish and Game Code Section 2080.1, DFG may determine that an incidental take
statement and biological opinion issued pursuant to FESA is consistent with CESA and that no
other State authorization or approval is required for the activity.

State-listed Species

On February 20, 2008, the California Fish and Game Commission issued an emergency
regulation pursuant to Fish and Game Code section 2084 authorizing take of longfin smelt by the
SWP and also imposing restrictions on the SWP under certain conditions for the purpose of
protecting longfin smelt. Cal. Code Regs. tit. 14, § 749.3. Issuance of the emergency regulation
followed the decision of the Commission to designate the longfin smelt as a candidate for listing
under the California Endangered Species Act. The emergency regulation requires DWR to
modify the operations of the SWP to meet prescribed flow ranges in Old and Middle Rivers that
could go beyond the requirements imposed by the Interim Remedial Order described above and
that are designed to protect larval and juvenile longfin smelt. The emergency regulation is
effective until August 27, 2008 and has been extended into November 2008, with an option for
one further extension into February 2009.

Federal Power Act
SWP

DWR operates Oroville’s facilities as a multipurpose water supply, flood management, power
generation, recreation, fish and wildlife enhancement, and salinity control project. The Federal
Power Act (FPA) requires that DWR have a license from the Federal Energy Regulatory
Commission (FERC) to operate the Oroville Facilities, FERC No. 2100. For the past 50 years,
DWR has operated the Oroville Facilities under a license issued by the Federal Power
Commission, precursor to FERC, that expired on January 31, 2007. Prior to expiration, DWR
filed an application for a new license with FERC for the continued operation of the facilities, and
FERC initiated a formal license proceeding on DWR’s application. On March 24, 2006, DWR
filed a comprehensive settlement agreement with FERC that is intended to result in the issuance
of a new license for up to 50 years. Signatories to the agreement include: DWR, Interior, United
States Forest Service, NMFS, Pacific Gas and Electric (PG&E), State Water Contractors, and
American Rivers. The settlement agreement is currently pending before FERC. DWR is
operating the Oroville Facilities pursuant to an annual license issued by FERC until such time as
FERC issues a new license for the facilities.
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Tribal Water Rights and Trust Resources

The Yurok and Hoopa Valley Tribes have fishing rights to take anadromous fish within their
reservations. See Memorandum from the Solicitor to the Secretary, Fishing Rights of the Yurok
and Hoopa Valley Tribes, M-36979 (October 4, 1993). These rights were secured to the Yurok
and Hoopa Valley Tribes through a series of nineteenth century executive orders. Their fishing
rights “include the right to harvest quantities of fish on their reservations sufficient to support a
moderate standard of living.” Id. at 3.

The executive orders that set aside what are now the Yurok and Hoopa Valley Reservations also
reserved rights to an in-stream flow of water sufficient to protect the Tribes’ rights to take fish
within their reservations. See Colville Confederated Tribes v. Walton, 647 F.2d 42, 48 (9" Cir.),
cert. Denied, 454 U.S. 1092 (1981). Although the Tribes’ water rights are presently unquantified,
there are rights vested in 1891, at the latest, and perhaps as early as 1855. See, e.g., United States
v. Adair, 723 F.2d 1394 (9" Cir. 1983).

Water Rights
CVP

Federal law provides that Reclamation obtain water rights for its projects and administer its
projects pursuant to State law relating to the control, appropriation, use, or distribution of water
used in irrigation, unless the State law is inconsistent with clear Congressional directives. See 43
United States Code (U.S.C.) §383; California v. United States, 438 U.S. 645, 678 (1978); appeal
on remand, 694 F.2d 117 (1982). Reclamation must operate the CVP in a manner that does not
impair senior or prior water rights.

Reclamation was issued water rights by SWRCB to appropriate water for the CVP. Many of the
rights for the CVP were issued pursuant to SWRCB Decision (D)-990, adopted in February
1961. Several other decisions and SWRCB actions cover the remaining rights for the CVP.
These rights contain terms and conditions that must be complied with in the operation of the
CVP. Over time, SWRCB has issued further decisions that modify the terms and conditions of
CVP water rights. In August 1978, SWRCB adopted the Water Quality Control Plan (WQCP)
for the Delta and Suisun Marsh, which established revised water quality objectives for flow and
salinity in the Delta and Suisun Marsh. In D-1485, also adopted in August 1978, SWRCB
required Reclamation and DWR to operate the CVP and SWP to meet all of the 1978 WQCP
objectives, except some of the salinity objectives in the southern Delta. In addition, SWRCB,
issued D-1594 in November 1983, and Order WR 84-2 in February 1984, defining Standard
Permit Term 91 to protect CVP and SWP stored water from diversion by others. Permit terms
and requirements, as they relate to operations, are discussed in the 