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PARTII COMMENTS AND RESPONSES

CEQA Section 21091(d) and State CEQA Guidelines Section 15088 require that the lead agency evaluate
comments received during the noticed comment period and prepare a written response for each
comment relating to any significant environmental issues raised in the DEIR. The written responses
presented in this FEIR describe the nature of any significant environmental issues raised and provide a
good-faith, reasoned analysis in response. The range of responses includes providing clarification on
the DEIR, making factual corrections, explaining why certain comments may not warrant further
response, or simply acknowledging the comment for consideration by the decision-making bodies.

Many of the comments received were expressions of support of or opposition to the proposed project,
rather than comments on the analysis in the DEIR. CEQA only requires responses to comments on the
significant environmental issues raised in a DEIR, rather than to comments on the merits of the
proposed project or respond to general reference materials submitted in support of comments.
However, in the interest of working cooperatively through issues that reflect the interests of the public
and important planning partners and stakeholders, DWR has responded to all comments received
during the public comment period.

Many of the comment letters also included attachments. These attachments were considered in the
comment responses, and are provided in FEIR Attachment 3, “Comment Letter Attachments.”

At least 10 days prior to certifying an environmental impact report, DWR provided written proposed
responses, either in a printed copy or in an electronic format, to the public agencies on comments
made by that public agency.
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1 MASTER COMMENTS RESPONSES

The following master responses address comments received from numerous commenters on the same
issue. They provide a means of giving a broader context to the response than may be possible in
individual responses. In some cases, one or more master responses may respond to an individual

comment.
Table Il.1-1. Master Responses
Section Comment
1.1.1 Master Response 1: Scope of Analysis
1.1.2 Master Response 2: Baseline
1.1.3 Master Response 3: The CEQA Process
1.1.4 Master Response 4: Legal Standards
1.1.5 Master Response 5: Treatment of Habitat Restoration
11.1.6 Master Response 6: Demand Management/Conservation Measures
1.1.7 Master Response 7: Delta Reform Act
1.1.8 Master Response 8: Other State Efforts
1.1.9 Master Response 9: Relationship to WQCP Update and Voluntary Agreements
11.1.10 Master Response 10: Climate Change
11.1.11 Master Response 11: Longfin Smelt Impact Significance
11.1.12 Master Response 12: Delta Outflow
11.1.13 Master Response 13: 2019 Federal Biological Opinions
11.1.14 Master Response 14: Public Trust
1.1.15 Master Response 15: Environmental Justice
11.1.16 Master Response 16: Relationship to 2019 Biological Opinions
11.1.17 Master Response 17: Application of CESA Standards
11.1.18 Master Response 18: Adequacy of the Initial Study
11.1.19 Master Response 19: Public Review Period
11.1.20 Master Response 20: Best Available Science
1.1.21 Master Response 21: CESA Permit Versus Consistency Determination
11.1.22 Master Response 22: Coordination with CVP
11.1.23 Master Response 23: Impact Significance (Salmonids)
[1.1.24 Master Response 24: Drought Conditions
11.1.25 Master Response 25: Real-Time Operations
11.1.26 Master Response 26: One-Tunnel Delta Conveyance Project
11.1.27 Form Letter Response — NRDC
11.1.28 Form Letter Response — Sierra Club
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11.1.1 MASTER RESPONSE 1: SCOPE OF ANALYSIS

CEQA requires that an EIR describe the existing environmental conditions in the vicinity of a proposed
project, which is referred to as the “environmental setting.”* CEQA places special emphasis on
describing sensitive environmental resources in the project vicinity, while other characteristics of the
environmental setting need be discussed only to the extent necessary to provide an understanding of
the significant effects of the project and of the alternatives analyzed in the EIR.? Existing conditions
that are not relevant to the impact analysis need not be discussed in the environmental setting.?

11.1.1.1 GEOGRAPHIC SCOPE

To analyze the full range of potential environmental impacts, the DEIR identified the geographic area in
which potential direct and reasonably foreseeable indirect impacts could occur. As explained in DEIR
Chapter 4.4, “Aquatic Biological Resources,” the geographic area for evaluation of potential direct and
indirect impacts of the Proposed Project is delineated by the following waters:

e Sacramento River from its confluence with the Feather River downstream to the legal Delta
boundary at the | Street Bridge in the City of Sacramento

e Sacramento-San Joaquin Delta

e Suisun Marsh and Suisun Bay

Although the SWP is a state-wide system, the Proposed Project is limited to a set of updates to SWP
long-term operations that would not cause environmental impacts beyond these boundaries.*

To determine the geographic scope of analysis, DWR considered: (1) the geographic scope of SWP
operations’ influence (i.e., the “zone of influence”), particularly with respect to the operations affected
by the Proposed Project; and (2) whether, in light of SWP and CVP coordinated operations, the
Proposed Project would cause a reasonably foreseeable response by Reclamation that could result in
changes in CVP operations outside the SWP zone of influence. DWR concluded that the analysis of
flow-related impacts was appropriately focused on the SWP zone of influence (the Sacramento River
below the confluence of the Feather River, the legal Delta, and the Suisun Marsh and Bay) and does
not include areas that are affected only by CVP actions.

Please refer to DEIR Appendix G, “Geographic Scope of Project’s Influence on Flow,” for additional
information.

1 CEQA Guidelines, § 15125, subd. (a).
2 1d., subd. (c).
3 Citizens for Open Government v. City of Lodi (2012) 205 Cal.App.4th 296, 316.

4 The analysis of growth-inducing effects contained within DEIR Chapter 4.6.2, “Growth-Inducing Impacts,” is an exception.
That analysis addresses potential indirect effects in the SWP service area.
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11.1.1.2 TREATMENT OF OROVILLE COMPLEX

As described in DEIR Appendix G, there are two major components of the SWP that influence flow in
the natural waterways. The first major component is the SWP Delta facilities, including the Clifton
Court Forebay, Barker Slough Pumping Plant, and Suisun Marsh Salinity Control Gates. The Proposed
Project includes operational changes to some of the Delta facilities, and potential effects on those
facilities are included in the DEIR. The second major component is the Oroville Complex, which DWR
uses to manage runoff from the Feather River Watershed. Water from Oroville then flows from the
Feather River into the Sacramento River, which then drains into the Delta.

Operations at the Oroville Complex are governed by separate legal authorizations. A Federal Energy
Regulatory Commission (FERC) license, FERC License 2100, governs the Oroville Complex. In addition,
parties to the FERC relicensing process executed a Settlement Agreement in March 2006 through
which the parties agreed that performance under the Agreement would fulfill existing statutory and
regulatory obligations associated with the Oroville relicensing, except to the extent that situations
involving material new information arose in the future. NMFS has also issued a final Biological Opinion
for the Oroville Complex FERC relicensing. The SWRCB also issued a water quality certification on
December 15, 2010 for the Oroville Complex. Thus, the Oroville Complex is already covered by existing
permits and legal authorities and is not included in the scope of this Project.

11.1.1.3 OROVILLE OPERATIONS AND ADAPTIVELY MANAGED BLOCK OF WATER

Refined Alternative 2b, as described in FEIR Part Ill, Chapter 5.3, “Refined Alternative 2b — Proposed
Project with Dedicated Water for Delta Outflow from SWP,” would not alter operations at the Oroville
Facilities. Under Refined Alternative 2b, the SWP will provide a 100 TAF block of water for additional
outflow in the summer or fall of Wet and Above Normal Years, as defined by the Sacramento Valley
water year type classification. This additional outflow will be used for the purpose of testing
components identified in the Delta smelt resiliency strategy. The additional outflow will be provided
through 1) water purchases, or 2) SWP project water.

If water is provided fully or partially through water purchases, that volume of water purchased for
additional outflow would be subjected to the same criteria as any other water transfer which would
ensure that water as new additional outflow. This would essentially be a transfer to outflow (instead of
the exports).

If water is provided out of SWP project supply, the source likely originates from Oroville storage. This
volume would have otherwise been exported, the operation of which is covered by the existing FERC
License 2100 and associated governing documents. Instead of exporting at Banks Pumping Plant, that
volume of water would be redirected to provide additional outflow. In practice and consistent with
authorized FERC operations, the SWP would identify the available water supply in Oroville for SWP
export, but instead of exporting all of that identified volume, the portion needed to complete the 100
TAF contribution to additional outflow would instead be redirected to Delta outflow. Thus, the
adaptively managed block of water in Refined Alternative 2b would not affect Oroville operations; only
the ultimate downstream use of the water (i.e., export or Delta outflow) would change.
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In the event that CDFW, through the AMP, chooses to store this water for the following year, then that
volume would remain in storage, but would be “subject to spill” if Oroville were to go into flood
control operations. The “subject to spill” condition on storage is consistent with how DWR treats all
water that is stored in Oroville, regardless of how the water may otherwise be categorized.

11.1.1.4 TREATMENT OF COORDINATED SWP/CVP OPERATIONS

DWR considered whether the long-term operations of the SWP would result in a reasonably
foreseeable response by Reclamation that could result in changes in CVP operations that would cause
environmental impacts outside the SWP zone of influence. As explained in DEIR Appendix G, even
though the SWP and CVP coordinate operations, DWR and Reclamation independently decide how to
operate the individual projects to best meet applicable requirements. The Coordinated Operation
Agreement (COA) does not define what actions DWR or Reclamation will take in any given set of
circumstances and DWR does not control CVP operations. These decisions occur in real-time, allowing
operators to account for constantly changing conditions such as tides, accretions and depletions, and
hydrology. Therefore, whether Reclamation would alter its operations of the CVP in response to the
Proposed Project in a way that would cause environmental impacts outside of the SWP zone of
influence is speculative. Under long-standing CEQA principles, speculative analysis is considered not to
be meaningful or informative, and thus is not required.”

Further, although the SWP and CVP systems are operated in coordination, DWR and Reclamation have
operational control over separate components, which they independently decide how best to operate.
For example, DWR essentially has two “knobs” in operating the SWP: 1) releases from Oroville, and 2)
exports from the SWP Delta facilities (see discussion above). Reclamation, on the other hand, controls
operation of the CVP through releases at multiple reservoirs, including Shasta, Trinity, and Folsom,
through flows in other conveyances, like the Delta Cross Channel, and CVP exports. Reclamation has
discretion, and manual control over multiple potential combinations of actions with respect to the
operation of the CVP. The EIR does not try and predict how Reclamation will exercise this discretion in
real time, as such an effort would be speculative. For this reason, the EIR does not analyze
Reclamation’s operation of CVP facilities, including releases from Shasta, Trinity, etc. and the potential
effects of any changes in federal operations on hydrology, water quality and aquatic biological
resources.

11.1.1.5 TREATMENT OF COA ADDENDUM

As noted above, DWR and Reclamation operate the SWP and CVP pursuant to COA, which governs how
the SWP and CVP share water under their water rights and operate to meet specific water quality and
outflow requirements in the Delta. The COA does not establish any of the regulatory requirements
applicable to the SWP and CVP.

DWR executed the Addendum to the COA (COA Addendum) with Reclamation on December 12, 2018.
The COA Addendum is not a part of this project. On December 14, 2018, DWR filed a Notice of
Exemption (NOE) with the State Clearinghouse covering the COA addendum, citing California Public

> See CEQA Guidelines, § 15145; Rodeo Citizens Assn. v. County of Contra Costa (2018) 22 Cal.App.5th 214, 225-226.
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Resources Code §21169 and CEQA Guidelines §15261(a). As the NOE explains, the relevant portions of
the SWP were constructed and operational prior to November 23, 1970 and the 2018 COA Addendum
is a normal, intrinsic part of the ongoing operations of the SWP. No further environmental review of
the 2018 COA Addendum is necessary.

This EIR incorporates the COA (including the 2018 COA Addendum) in the baseline environmental
conditions. Please see Master Response 2, “Baseline,” for more information regarding the conditions
included in the baseline. The EIR also includes a discussion of how the 2018 COA Addendum relates to
a wide range of resource areas, but the discussion was included as an appendix to the DEIR for
informational purposes only. Please see DEIR Appendix B, “2018 Coordinated Operation Agreement
Addendum,” for further information.
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11.1.2 MASTER RESPONSE 2: BASELINE

11.1.2.1 CEQA ENVIRONMENTAL BASELINE

For a detailed discussion of the CEQA baseline used in the EIR, please refer to DEIR Chapter 4.1.2,
“Environmental Baseline.”

An EIR must include a description of the physical conditions in the project’s vicinity, often referred to
as the “baseline.” Lead agencies refer to the baseline when determining whether a project’s impact is
significant. Pursuant to CEQA Guidelines, §15125(a), generally, the baseline should generally consist of
conditions that exist at the time the Notice of Preparation (NOP) is published.! Where existing
conditions change or fluctuate over time and where necessary to provide the most accurate picture
practically possible of the project’s impacts, a lead agency may define existing conditions by
referencing historic conditions or conditions expected when the project becomes operational, or both,
that are supported with substantial evidence.? The purpose of this requirement is to give the public
and decision makers the most accurate and understandable picture practically possible of the project’s
impacts.

The purpose of an EIR is to analyze the potential effects of changes in the physical environment caused
by a proposed project compared to baseline conditions. Environmental problems that already exist are
part of the baseline conditions,® and the EIR analyzes whether changes to those conditions caused by a
proposed project are considered significant under CEQA.

As explained in DEIR Chapter 4.1.2, the baseline used in this EIR consists of the physical conditions that
existed at the time of the NOP was published on April 19, 2019. Modeling was used to identify the
baseline by incorporating existing operational requirements and conditions impacting the resources
analyzed in the EIR, rather than using an actual snapshot of actual conditions on April 19, 2019.
Environmental conditions relevant to the project, specifically flows and hydrologic conditions, fluctuate
regularly, so a snapshot of conditions that existed at a single point in time would not reflect actual
conditions or provide an appropriate basis for analyzing impacts. The baseline also needed to capture
variations in existing conditions, including different water year types. The modeling is generally based
on data spanning several years to account for such fluctuations and the variations in the types of
impacts that could occur under different scenarios. The modeling also includes conditions, agreements,
and/or regulations that determine how the SWP is currently operated.

As demonstrated in the EIR, the modeling reflects actual conditions as they currently exist. For
instance, simulated results from the Existing Conditions CalSim |l model and recent historical observed

1 See Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439, 447 (Neighbors for
Smart Rail).

2 see Neighbors for Smart Rail, supra, 57 Cal.4th at p. 453.

3 paulek v. Department of Water Resources (2014) 231 Cal.App.4th 35, 44; In re Bay-Delta Programmatic Environmental
Impact Report Coordinated Proceedings (2008) 43 Cal.Ath 1143, 1168; North Coast Rivers Alliance v. Westlands Water
District (2014) 227 Cal.App.4th 832, 872-873; Citizens for East Shore Parks v. State Lands Commission (2011) 202
Cal.App.4th 549, 558-559; World Business Academy v. California State Lands Commission (2018) 24 Cal.App.5th 476, 499-
503.
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data of flows in the Sacramento River at Freeport (near the northern boundary of the Delta) are shown
in DEIR Figures 4.2-1 and 4.2-2. Simulated results are based on the 82-year simulation period. DEIR
Figure 4.2-1 presents 82-year CalSim Il model results in box-and-whisker format indicating the range of
hydrology modeled for each month. Lines of historical observed flows at Freeport (water years 2008 to
2019) are overlaid atop the box-and-whisker plot. Figure 4.2-2 presents CalSim Il model results of
Freeport flow during Critical Years as black points and historical data of Critical Years in the 2008-2019
period as lines. These figures illustrate that the 82-year hydrology and simulated operations in CalSim Il
generally encompass recent historical flows. Similar data presented in DEIR Figures 4.2-3 through 4.2-5
illustrate that the 82-year hydrology and simulated operations in CalSim Il generally encompass recent
historical exports. DWR, as the CEQA lead agency, prepared the EIR to ensure that the analyses of the
project’s potential impacts are as realistic and accurate as possible, consistent with applicable legal
principles.

11.1.2.2 TREATMENT OF HISTORICAL CONDITIONS

Some commenters have suggested that the proper baseline for the EIR should have been conditions
that existed prior to the commencement of the State Water Project. Similar contentions have been
rejected by the courts. For example, in Citizens for East Shore Parks v. California State Lands
Commission,* the court rejected the notion that an EIR for a 30-year lease renewal for a marine
terminal should have included an environmental baseline that assumed the absence of terminal
facilities that had been in place for many decades. As the court explained, “[t]he plaintiffs claim the
baseline here should reflect conditions that have not existed at the locale for more than a century. This
is so, say plaintiffs, because if the baseline does not exclude current conditions, there will never be full
environmental review of the marine terminal, since it predates CEQA.”> In rejecting this contention,
the court reasoned that “neither the statute, nor any CEQA case, supports plaintiffs’ revisionist
approach to the baseline. To the contrary, the CEQA Guidelines require a ‘description of the physical
environmental conditions in the vicinity of the project, as they exist at the time the notice of
preparation [of an EIR] is published’ and specify ‘[t]his environmental setting will normally constitute
the baseline....” (CEQA Guidelines §15125, subd. (a), italics added.) The cases further make clear the
baseline must include existing conditions, even when those conditions have never been reviewed and
are unlawful.”® As another court said in another case, “[t]his baseline principle means that a proposal
to continue existing operations without change would generally have no cognizable impact under
CEQA.”’

Here, the SWP was already lawfully in place and operational at the time CEQA was enacted in 1970.
The SWP is thus considered an “ongoing project” for purposes of CEQA Guidelines §15261. CEQA
documents assessing changes in SWP operations therefore must focus solely on modifications with the

4(2011) 202 Cal.App.4th 549, 558-561.

> Id. at p. 560 (footnote omitted).

® Ibid.

7 North Coast Rivers Alliance v. Westlands Water District (2014) 227 Cal.App.4th 832, 872-873.
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potential to cause new significant environmental effects above and beyond those associated with
ongoing operations.

As these principles make clear, CEQA is not a remedial environmental statute by which public agencies
are charged with enhancing or improving existing conditions from an environmental standpoint.
Rather, CEQA is focused on minimizing new environmental harm going forward in time. In this respect,
CEQA differs from other environmental statutory schemes in which statutory objectives include
improvements over existing conditions (e.g., air quality laws that address means of reducing existing
air pollution).

11.11.2.3 TREATMENT OF COA ADDENDUM

As described in DEIR Chapter 4.1.2, one aspect of the baseline is the manner in which the SWP and CVP
jointly operate to meet Delta regulatory requirements under the COA. The CVP and SWP are operated
in coordination under SWRCB decisions and water right orders related to the CVP’s and SWP’s water
right permits and licenses to appropriate water by diverting to storage, by directly diverting to use, or
by re-diverting releases from storage later in the year or in subsequent years. The COA was originally
executed in 1986 and subsequently updated in 2018 through the 2018 COA Addendum.

The baseline used in the DEIR includes the 2018 COA Addendum, as opposed to the unmodified 1986
version of the COA, to accurately reflect the existing conditions in the Delta as of April 19, 2019. The
DEIR also includes a discussion of changes to surface water hydrology and water quality associated
with implementing the 2018 COA Addendum in comparison to the original 1986 COA. That analysis
concludes that implementation of the 2018 COA Addendum resulted in minimal change to surface
water hydrology in the Delta and upstream waterways. For further detail regarding treatment of COA
in this EIR, please see DEIR Appendix B, “2018 Coordinated Operation Agreement Addendum.”
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I1.1.3 MASTER RESPONSE 3: THE CEQA PROCESS

11.1.3.1 SuBSTANTIVE MANDATE OF CEQA

Although CEQA is primarily a procedural statute, it does contain a “substantive mandate” requiring
public agencies to refrain from approving projects with significant environmental effects if “there are
feasible alternatives or mitigation measures” that can substantially lessen or avoid those effects.! A
basic purpose of CEQA is to “[p]revent significant, avoidable damage to the environment by requiring
changes in projects through the use of alternatives or mitigation measures when the governmental
agency finds the changes to be feasible.”? As the Legislature found and declared with respect to CEQA:

[1]t is the policy of the state that public agencies should not approve projects as
proposed if there are feasible alternatives or feasible mitigation measures available
which would substantially lessen the significant environmental effects of such projects,
and that the procedures required by [CEQA] are intended to assist public agencies in
systematically identifying both the significant effects of proposed projects and the
feasible alternatives or feasible mitigation measures which will avoid or substantially
lessen such significant effects. The Legislature further finds and declares that in the
event specific economic, social, or other conditions make infeasible such project
alternatives or such mitigation measures, individual projects may be approved in spite
of one or more significant effects thereof.

(Pub. Resources Code, § 21002.)

As the California Supreme Court has explained, “alternatives and mitigation measures have the same
function—diminishing or avoiding adverse environmental effects. The chief goal of CEQA is mitigation
or avoidance of environmental harm.”3

11.1.3.2 PROCEDURAL REQUIREMENTS EFFECTUATING SUBSTANTIVE PoLIcY

Among the purposes of environmental review are “(a) Sharing expertise, (b) Disclosing agency
analyses, (c) Checking for accuracy, (d) Detecting omissions, (e) Discovering public concerns, and (f)
Soliciting counter proposals.” 4 These purposes are served through lead agencies’ solicitation of input
from both the general public and from agencies with authority over the project and with technical
scientific expertise.

A number of procedural requirements effectuate the substantive mandate of CEQA while involving the
public and agencies other than lead agencies in decision-making affecting the environment. One crucial
step is to consider whether a proposed project requires an EIR because there is “substantial evidence,

L california Native Plant Society v. City of Santa Cruz (2009) 177 Cal.App.4th 957, 978 (CNPS), quoting County of San Diego v.
Grossmont—Cuyamaca Community College Dist. (2006) 141 Cal.App.4th 86, 98.

2 CEQA Guidelines, § 15002, subd. (a)(3); see also id. at § 15021, subd. (a) (“CEQA establishes a duty for public agencies to
avoid or minimize environmental damage where feasible”).

3 Laurel Heights Improvement Assn. v. Regents of University of California (1988) 47 Cal.3d 376, 403.
4 CEQA Guidelines, § 15200.
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in light of the whole record before the lead agency, that the project may have a significant effect on
the environment[.]”> This “low threshold” evidentiary standard for triggering the obligation to prepare
an EIR is commonly known as the “fair argument” standard. It provides that “if a lead agency is
presented with a fair argument that a project may have a significant effect on the environment, the
lead agency shall prepare an EIR even though it may also be presented with other substantial evidence
that the project will not have a significant effect.”® In this context, “substantial evidence includes fact,
a reasonable assumption predicated upon fact, or expert opinion supported by fact.”” It is possible
that, under this “low threshold” trigger, a lead agency may prepare an EIR and ultimately conclude that
substantial evidence supports that the conclusion that a proposed project will not have any significant
environmental effects. Such an outcome occurred here.

Here, DWR determined that an EIR was required under the fair argument standard based on DWR'’s
assessment of its factual record as it existed on April 22, 2019, when DWR published the Notice of
Preparation (NOP) for the Proposed Project. DWR was aware that its proposal was likely to be of great
public interest, and that the preparation of a proposed negative declaration would be controversial
and perhaps inappropriate in light of the number of technical comments the project was likely to
inspire through the public review process.

In general, where the lead agency determines that an EIR is required for a proposed project, the
agency must take several additional procedural steps to effectuate CEQA’s substantive mandate: (i)
undertake the “scoping” process to obtain input from responsible and trustee agencies, as well as from
the general public; (ii) prepare a DEIR meeting the CEQA requirements for such documents, taking into
account input received through scoping; (iii) publish a DEIR that includes, among many other things, a
reasonable range of potentially feasible alternatives; (iv) accept input from responsible agencies,
trustee agencies, other agencies, and the general public; (v) prepare a FEIR meeting the CEQA
requirements for such documents, taking into account input received through comments on the DEIR;
and (v) proceed to decision-making against the backdrop of CEQA’s substantive mandate, which at this
point is effectuated through CEQA Findings and statements of overriding considerations. For some
projects, a lead agency’s decision-making process may involve an application for regulatory approval
from an agency that functions as a responsible agency for CEQA purposes. In such circumstances, the
lead agency’s action will likely reflect input received through scoping and on the DEIR from that
responsible agency.

In a process commonly known as “scoping,”® a lead agency typically determines the proper “scope” of
an EIR by consulting with responsible agencies, trustee agencies, the Governor’s Office of Planning and
Research (OPR), and any federal agency whose approval or funding is needed for the proposed
project.® According to the CEQA Guidelines, “[s]coping has been helpful to agencies in identifying the

> pub. Resources Code, § 21080, subd. (d).

® CEQA Guidelines, § 15064, subd. (f)(1) (italics added); No Oil, Inc. v. City of Los Angeles (1974) 13 Cal.3d 68, 83.
7 Pub. Resources Code, § 21080, subd. (e)(1).

8 See CEQA Guidelines, § 15083.

% Pub. Resources Code, § 21080.4, subd. (a); CEQA Guidelines, § 15082.6. CEQA also encourages ongoing informal
consultation between lead agencies and responsible and trustee agencies. (See, e.g., Pub. Resources Code, § 21080.3.)
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range of actions, alternatives, mitigation measures, and significant effects to be analyzed in depth in an
EIR and in eliminating from detailed study issues found not to be important.”9 In addition, “[s]coping
has been found to be an effective way to bring together and resolve the concerns of affected federal,
state, and local agencies, the proponent of the action, and other interested persons including those

who might not be in accord with the action on environmental grounds.”?

The NOP is the procedural device used to initiate formal interagency dialogue. Once the lead agency
decides that an EIR will be necessary, the lead agency must send a copy of its NOP to all responsible
agencies, trustee agencies, the Office of Planning and Research and “federal agenc[ies] involved in
approving or funding the project.”!? The State Clearinghouse ensures that the involved state agency or
agencies reply to the NOP within the required time.'3 The NOP also must be sent to “any person who
has filed a written request for notices with either the clerk of the governing body or, if there is no

governing body, with the director of the agency.”**

After receiving the NOP, each responsible agency, each trustee agency, and the Office of Planning and
Research has thirty (30) days in which to respond.® The responses must contain specific details
regarding how, in terms of scope and content, the EIR should treat environmental information
germane to the statutory responsibilities of the responsible agency or other public agencies consulted.
Each response must state whether the responding agency is a responsible agency, a trustee agency, or
some other public agency.®

The DEIR, as published by the lead agency, reflects input received from responsible agencies, trustee
agencies, various other agencies, and the general public. Among the required topics for the document
are a project description and, as discussed below, a “a reasonable range of potentially feasible
alternatives.”?” The project description must include “[t]he precise location and boundaries of the
proposed project shall be shown on a detailed map, preferably topographic,” as well as (among other
things) “[a] general description of the project’s technical, economic, and environmental characteristics,
considering the principal engineering proposals if any and supporting public service facilities.”® “There
is no ironclad rule governing the nature or scope of the alternatives to be discussed other than the rule

of reason.”1?

In preparing its FEIR, the lead agency must respond in writing to timely “comments raising significant
environmental issues[.]”2° Before approving a project for which an EIR has been required, a lead

10 CEQA Guidelines, § 15083, subd. (a)
1 CEQA Guidelines, § 15083, subd. (b)
(a)
(d)

; see also Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal. 3d 553, 569.

12 ceQa Guidelines, § 15082, subd. (a); Pub. Resources Code, § 21080.4.
13 CEQA Guidelines, § 15082, subd. (d).
14 pyb. Resources Code, § 21092.2.

15 pyb. Resources Code, § 21080.4, subd. (a); CEQA Guidelines, § 15082, subd. (b).
16 CEQA Guidelines, § 15082, subds. (b)(2)—(b)(3).

17 CEQA Guidelines, § 15126.6, subd. (a).

18 CEQA Guidelines, § 15124, subds. (a),(c).

19 CEQA Guidelines, § 15126.6, subd. (a).

20 CEQA Guidelines, § 15088, subd. (a).
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agency decisionmaker must (i) certify a FEIR,?! (ii) adopt CEQA Findings addressing any significant
effects of the proposed projects,?? (iii) adopt a mitigation monitoring or reporting program for any
adopted mitigation measures,?® and, if necessary, (v) adopt a statement of overriding considerations.
This last step is only needed where the project would have significant unavoidable environmental
effects, despite all feasible mitigation and the consideration of potentially feasible alternatives. 2*

Where the CEQA process functions well, a common final outcome is the approval of an EIR alternative
or a modified version thereof that is environmentally superior to the project as proposed in the DEIR.?®
This is because “[t]he CEQA reporting process is not designed to freeze the ultimate proposal in the
precise mold of the initial project; indeed, new and unforeseen insights may emerge during
investigation, evoking revision of the original proposal.”?®

11.1.3.3 CEQA REQUIREMENTS REGARDING THE SCOPE OF ALTERNATIVES

For a detailed discussion of the alternatives analysis in the DEIR, please refer to DEIR Chapter 5,
“Alternatives to the Proposed Project.”

Public Resources Code §21100(b)(4) states that an EIR shall include a detailed statement setting forth
alternatives to the project. Under the CEQA Guidelines, the range of alternatives to the proposed
project should include those that could feasibly accomplish most of the basic objectives of the project
and could avoid or substantially lessen one or more significant effects.?” In this DEIR, however, the
Proposed Project does not result in significant effects, thus the need to lessen such effects does not
exist. Nevertheless, the DEIR discusses four alternatives to the Proposed Project, in addition to the “no
project” alternative. The DEIR compared the potential environmental effects of the Proposed Project
to the potential effects of each alternative, in relation to the Existing Conditions (i.e., baseline).

11.1.3.4 CEQA REQUIREMENTS FOR “A REASONABLE RANGE OF ALTERNATIVES”

Under the CEQA Guidelines, the lead agency must consider a reasonable range of alternatives that
would feasibly attain all or most of the project objectives but would avoid or substantially lessen any of
the significant impacts of the proposed project.?® An EIR need not consider all potential alternatives to
the Project. Rather, CEQA requires that the EIR discuss only a “reasonable range” of alternatives.?®

21 CEQA Guidelines, § 15090.
22 CEQA Guidelines, § 15091, subd. (a).
23 CEQA Guidelines, § 15097.
24 CEQA Guidelines, § 15093.

25 see, e.g., See, e.g., South of Market Community Action Network v. City and County of San Francisco (2019) 33 Cal.App.5th
321, 334-336;Village Laguna of Laguna Beach, Inc. v. Board of Supervisors (1982) 134 Cal.App.3d 1022, 1028-1029;
California Oak Foundation v. Regents of University of California (2010) 188 Cal.App.4th 227, 274-277; and Cherry Valley Pass
Acres and Neighbors et al. v. City of Beaumont (2010) 190 Cal.App.4th 316, 353-356.

26 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 736, quoting County of Inyo v. City of Los Angeles
(1977) 71 Cal.App.3d 185, 199.

27 CEQA Guidelines, § 15126.6, subd. (a).

28 CEQA Guidelines, § 15126.6, subd. (a).

29 CEQA Guidelines, § 15126.6, subd. (a).
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CEQA does not require that the EIR study specific alternatives proposed by the public or other
agencies.?° The lead agency must make a good faith effort to identify and study a reasonable range of
appropriate alternatives to the proposed project.3!

The requirements regarding the selection of alternatives under CEQA are laid out in CEQA Guidelines
§15126.6.

Subdivision (a) of that section provides:

Alternatives to the Proposed Project. An EIR shall describe a range of reasonable

alternatives to the project, or to the location of the project, which would feasibly attain
most of the basic objectives of the project but would avoid or substantially lessen any of
the significant effects of the project, and evaluate the comparative merits of the
alternatives. An EIR need not consider every conceivable alternative to a project. Rather
it must consider a reasonable range of potentially feasible alternatives that will foster
informed decision making and public participation. An EIR is not required to consider
alternatives which are infeasible. The lead agency is responsible for selecting a range of
project alternatives for examination and must publicly disclose its reasoning for
selecting those alternatives. There is no ironclad rule governing the nature or scope of
the alternatives to be discussed other than the rule of reason.

Subdivision (b) provides:

Because an EIR must identify ways to mitigate or avoid the significant effects that a
project may have on the environment (Public Resources Code §21002.1), the discussion
of alternatives shall focus on alternatives to the project or its location which are capable
of avoiding or substantially lessening any significant effects of the project, even if these
alternatives would impede to some degree the attainment of the project objectives, or
would be more costly.

Subdivision (c) further provides:

Selection of a range of reasonable alternatives. The range of potential alternatives to

the proposed project shall include those that could feasibly accomplish most of the
basic objectives of the project and could avoid or substantially lessen one or more of the
significant effects. The EIR should briefly describe the rationale for selecting the
alternatives to be discussed. The EIR should also identify any alternatives that were
considered by the lead agency but were rejected as infeasible during the scoping
process and briefly explain the reasons underlying the lead agency’s determination.
Additional information explaining the choice of alternatives may be included in the
administrative record. Among the factors that may be used to eliminate alternatives
from detailed consideration in an EIR are: (i) failure to meet most of the basic project
objectives, (ii) infeasibility, or (iii) inability to avoid significant environmental impacts.

30 Center for Biological Diversity v. Department of Fish and Wildlife (2015) 234 Cal.App.4th 214, 256.
31 City of Maywood v. Los Angeles Unified Sch. Dist. (2012) 208 Cal.App.4th 362, 420.
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And lastly, subdivision (f) emphasizes the “rule of reason” applicable to the selection of alternatives:

Rule of reason. The range of alternatives required in an EIR is governed by a “rule of
reason” that requires the EIR to set forth only those alternatives necessary to permit a
reasoned choice. The alternatives shall be limited to ones that would avoid or
substantially lessen any of the significant effects of the project. Of those alternatives,
the EIR need examine in detail only the ones that the lead agency determines could
feasibly attain most of the basic objectives of the project. The range of feasible
alternatives shall be selected and discussed in a manner to foster meaningful public
participation and informed decision making.

Under these principles, alternatives to be included in an EIR must: 1) be potentially feasible, 2) attain
most of the basic objectives of the project, and 3) avoid or substantially lessen any of the significant
effects of the project. Under CEQA, a lead agency may structure its alternatives analysis around a
reasonable definition of a fundamental underlying purpose, and need not study alternatives that
cannot achieve that basic purpose.3? An EIR need not consider alternatives that are infeasible.33 CEQA
defines “feasible” as capable of being accomplished in a successful manner within a reasonable period
of time, taking into account economic, environmental, legal, social, and technological factors.3*

Because CEQA establishes no legal imperative as to the scope of alternatives to be analyzed in an EIR,
there is no set number of alternatives that must be analyzed to fulfill the requirements of CEQA.%
Rather, as stated in the CEQA Guidelines and supported by abundant CEQA case law,3® the range of
alternatives required in an EIR is governed by the “rule of reason,” which requires the EIR to set forth
only those alternatives necessary to permit a reasoned choice.?’

Furthermore, according to CEQA case law, where the alternatives analyzed in the EIR allow for a wide
range of choices with varying degrees of environmental impacts, the document may support the
ultimate approval not only of the fully developed alternatives, but also what might be called “hybrid”
alternatives whose features and impacts occur within the analytical continuum between the
“bookends” created by the least-impacting and most-impacting alternatives, respectively.38

2nre Bay-Delta Programmatic Environmental Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143, 1165.

33 CEQA Guidelines, § 15126.6, subd. (a).

34 pub. Resources Code, § 21061.1; CEQA Guidelines, § 15364.

35 gee, e.g., Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 566; Save San Francisco Bay Association v.
San Francisco Bay Conservation and Development Commission (1992) 10 Cal.App.4th 908, 919; Mann v. Community
Redevelopment Agency (1991) 233 Cal.App.3d 1143, 1151.

36 gee, e.g., Citizens of Goleta Valley v. Board of Supervisors (1990) 52 Cal.3d 553, 566; In re Bay-Delta Programmatic
Environmental Impact Report Coordinated Proceedings (2008) 43 Cal.4th 1143; California Native Plant Soc. v. City of Santa
Cruz (2009) 177 Cal.App.4th 957, 980.

37 CEQA Guidelines, §15126.6, subds. (c), (f).

38 gee, e.g., Village Laguna of Laguna Beach, Inc. v. Board of Supervisors (1982) 134 Cal.App.3d 1022, 1028-1029; California
Oak Foundation v. Regents of University of California (2010) 188 Cal.App.4th 227, 274-277; Cherry Valley Pass Acres and
Neighbors et al. v. City of Beaumont (2010) 190 Cal.App.4th 316, 353-356; South of Market Community Action Network v.
City and County of San Francisco (2019) 33 Cal.App.5th 321, 334-336.
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11.1.3.5 THE PURPOSE OF DISCUSSING ALTERNATIVES WHEN THERE ARE NO SIGNIFICANT
IMPACTS

Although both the Legislature, in enacting CEQA, and the Natural Resources Agency, in promulgating
the CEQA Guidelines, assumed that projects requiring EIRs would generally cause one or more
significant environmental effects, and thereby required that all EIRs discuss in some fashion
alternatives that could reduce the severity of such effects, there are instances in which proposed
projects for which EIRs are prepared actually do not cause any significant environmental effects. This
occurs where a project likely would not qualify for a negative declaration or mitigated negative
declaration negative declaration because substantial evidence suggests that significant effects may
occur. EIRs are required in such circumstances3® even though once a lead agency opts to undertake an
EIR, a lead agency may ultimately find itself persuaded by substantial evidence that significant effects
will not occur. That is what happened here. The project at issue was not one for which all conceivable
substantial evidence would show an absence of significant effects. Thus, under the circumstances,
prudence required DWR to prepare an EIR, despite its sincere finding, supported by substantial
evidence, that its Proposed Project would not cause any significant effects. DWR issued its NOP in April
of 2019 based on this sense of the likely effects of the Proposed Project.

One of the primary purposes of an EIR, under any circumstance, is to serve as an informational
document.?® Indeed, an “important purpose” of an EIR is to “provid[e] other agencies and the public
with an informed discussion of impacts, mitigation measures, and alternatives.”*! To satisfy the
requirements of CEQA, an EIR must include a reasonable range of alternatives that would “feasibly
attain most of the basic objectives of the project but would avoid or substantially lessen any of the
significant effects of the project, and evaluate the comparative merits of the alternatives.”*?> CEQA also
requires that an EIR analyze a “no project” alternative, to compare the potential impacts of the
proposed project to a “no project” scenario.*? These purposes can still be served even where a
proposed project would not cause any significant environmental effects. For these reasons, comments
that contend that DWR violated CEQA or otherwise acted inappropriately in including alternatives
within the EIR are incorrect.

The DEIR evaluates the applicable resource areas and determines that, with respect to each resource
area, the Project has either no impact or a less-than-significant impact on the environment. Because
the Project would not result in any significant impacts, no mitigation is required under CEQA. Even
though CEQA does not require mitigation, the EIR explains that DWR will propose mitigation to meet
the legal standard under CESA to minimize and fully mitigate the take of listed species and discusses
the mitigation measures that will be identified in DWR’s application for an ITP. Consistent with a literal
application of the law, the DEIR also analyzes four project alternatives in addition to the “no project”

39 pub. Resources Code, § 21080, subd. (d).
40 Banning Ranch Conservancy v. City of Newport Beach (2017) 2 Cal.5th 918, 940.
41

Ibid.

42 CEQA Guidelines, § 15126.6, subd. (a). See also Pub. Resources Code, § 21100, subd. (b)(4) (EIRs shall include
“Alternatives to the proposed project”).
43 CEQA Guidelines, § 15126.6, subd. (e).
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alternative. Pursuant to CEQA, the DEIR includes sufficient information about each alternative to allow
meaningful evaluation, analysis, and comparison with the Project. Importantly, under CEQA, an EIR
need not address alternatives at the same level of detail as a proposed project. Rather, “[t]he EIR shall
include sufficient information about each alternative to allow meaningful evaluation, analysis, and
comparison with the proposed project. A matrix displaying the major characteristics and significant
environmental effects of each alternative may be used to summarize the comparison.”**

Here, the discussion of alternatives in DEIR Chapter 5 included more than enough information and
analysis to allow for a meaningful comparison of the alternatives with the Proposed Project. The DEIR
contained large amounts of analysis and quantitative information (including numerous tables and
graphics) allowing readers and decisionmakers to assess the comparative merits of the alternatives
against those of the Proposed Project. Key topics involving effects on CESA-listed species are addressed
in considerable detail, including hydrology, surface water quality, and aquatic resources. As expressly
authorized by the CEQA Guidelines, DEIR Chapter 5 included a detailed matrix addressing very
substantial amounts of information regarding the predicted effects of the alternatives on a variety of
environmental parameters, including the various life stages of affected aquatic species.

The Alternatives analysis is also intended to cover the range of actions that may be considered by
CDFW as a part of the CESA ITP process. Although not required to reduce or avoid significant CEQA
impacts, two of the alternatives provide freshwater flows in the spring and summer, and one
alternative includes physical barriers and other deterrents to keep fish away from the SWP pumps. By
embodying scenarios that would reduce the environmental effects of the Proposed Project (even
though they were not significant), these alternatives serve the purposes of CEQA, as set forth above.

11.1.3.6 PuBLIC PARTICIPATION IN THE DEVELOPMENT OF ALTERNATIVES

Although an NOP need not identify any proposed alternatives to a proposed project, the development
or refinement of alternatives frequently takes place during the CEQA scoping process. The scoping
process invites public comment during a public review period. As part of that process, DWR, pursuant
to CEQA Guidelines §15063, Subdivision (c)(3), used the conclusions in the initial study to focus the
analysis in the DEIR. Pursuant to CEQA Guidelines §15082, DWR also published a NOP on April 19, 2019
and provided copies of the NOP to (1) local, State, and federal agencies; (2) City and County Clerk
offices; and (3) other interested parties. The NOP was circulated for comment for 36 days, ending on
May 28, 2019. The NOP included a description of the project background, project objectives, a
description of the Proposed Project, and a summary of environmental topics to be considered in the
DEIR.

Public scoping meetings were held in Los Angeles on May 6, 2019, and in Sacramento on May 13,
2019.% The purpose of the public scoping meetings was to provide a forum for the public to learn

44 CEQA Guidelines, § 15126.6, subd. (d); see also Laurel Heights Improvement Association v. The Regents of the University
of California (1988) 47 Cal. 3d 376, 406.

4> See CEQA Guidelines, § 15083.
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about the Proposed Project and make verbal and written comments on the proposed scope and
content of the DEIR.

Numerous comments were received in response to the Notice of Preparation (NOP) that was issued at
the onset of this DEIR preparation. Many of these comments identified various issues, including
technical questions, procedural inquiries, and some matters that were found to be outside the scope of
this analysis. The public and other agencies raised issues relating to the alternatives analysis, including
alternatives that incorporate actions to reduce demand for water from the Delta and/or actions to
reduce impacts on fish species. Comments received in response to the NOP were considered in the
preparation of the DEIR.

There is no requirement in CEQA or the CEQA Guidelines that the Project Description found in an EIR
be an exact match to the proposed project as described in the NOP. Nor should indications of possible
analytical methodology in an NOP be treated as binding on a lead agency if new information emerges
later suggesting the need for a change of approach. Notably, the NOP is prepared in the absence of
formal input from responsible and trustee agencies, and is designed to facilitate such input. A project
might still remain somewhat conceptual at the time of the NOP. For this reason, the NOP need only
include a relatively general description of the project, focusing on its location and its probable
environmental effects.®

A key goal of the NOP is to “provide the responsible and trustee agencies, and the Office of Planning
and Research, and county clerk with sufficient information describing the project and the potential
environmental effects to enable the responsible agencies to make a meaningful response.”4” The
solicited agencies’ responses should include “specific detail about the scope and content of the
environmental information related to the responsible or trustee agency’s area of statutory
responsibility that must be included in the DEIR.”#® Such information should identify the “significant
environmental issues and reasonable alternatives and mitigation measures that the responsible or
trustee agency, or the Office of Planning and Research, will need to have explored in the DEIR.”4°

After receiving input from these other agencies, and from the public at large, lead agencies are free, as
they prepare their DEIRs, to make reasonable modifications to the proposed project as set forth in the
NOP. Such changes are to be encouraged where the input received from other agencies and the public
has allowed a lead agency to formulate its proposed project in more refined and sophisticated terms
than was possible earlier. Thus, some variation is allowed between what a lead agency expects to
address in an EIR at the time it issues an NOP and what the lead agency actually addresses in the DEIR
it publishes.

Here, some commenters expressed concerns that the geographic scope of the project changed
between time of the issuance of the NOP and the date on which the DEIR was published. Nothing in
CEQA preclude such changes. The need for a “stable and finite description of a project” applies within

46 CEQA Guidelines, § 15082, subd. (a)(1).

47 CEQA Guidelines, § 15082, subd. (a)

48 CEQA Guidelines, § 15082, subd. (b)

49 CEQA Guidelines, § 15082, subd. (b)(1)(A).

Final Environmental Impact Report for Long-Term Operation
of the California State Water Project 11.1.3-9 Comments and Responses



the four corners of an EIR.>° There is no similar requirement between NOPs and EIRs. Some reasonable
level of project evolution is to be expected based on the scoping process. Such evolution may be
especially likely where, as here, the lead agency, as applicant for a regulatory approval, maintains
periodic informal contact with a responsible agency poised to act as decisionmaker for that regulatory
approval. Because DWR and the CDFW stay in near constant contact in order for DWR to operate the
SWP consistent with environmental limitations imposed via past incidental take authorization, it was to
be expected that DWR’s thinking about what operational changes would be needed to successfully
obtain a new incidental take permit continued to evolve between April 2019, when the NOP was
published, and November of 2019, when the DEIR was issued.

11.1.3.7 How A PROPOSED PROJECT AND EIR ALTERNATIVES INFORM PuBLIC DECISION-
MAKING

Several comments contend that DWR violated CEQA because the elements of the project description
as found in the DEIR do not exactly match the contents of DWR’s the application for an incidental take
permit, as submitted to CDFW after release of the DEIR. These comments contend that CEQA requires
that the application precisely match the project description. DWR disagrees.

These comments imply that the CEQA process is more rigid than it is intended to be. It is to be
expected — and hoped — that a project may change for the better over the course of, and as a result of,
the environmental review process:

The CEQA reporting process is not designed to freeze the ultimate proposal in the
precise mold of the initial project; indeed, new and unforeseen insights may emerge
during investigation, evoking revision of the original proposal.>!

Once an EIR has been prepared evaluating a project and alternatives, CEQA encourages project
modifications that reduce environmental impacts.>? “The EIR itself does not control the way in which a
project can be built or carried out.”>3 Rather, a primary purpose of an EIR is to facilitate the generation
of concrete suggestions as to how projects may be modified to avoid causing, or to reduce the severity
of, significant environmental impacts. Recognized means of modifying a project in response to
environmental concerns include: (1) revising a project proposal; (2) imposing conditions on project
approval; (3) choosing an environmentally superior alternative; or (4) disapproving the project.>*

“‘CEQA does not handcuff decisionmakers ... The action approved need not be a blanket approval of
the entire project initially described in the EIR. If that were the case, the informational value of the
document would be sacrificed. Decisionmakers should have the flexibility to implement that portion of
a project which satisfies their environmental concerns.””> It is therefore permissible for agency

>0 5ee Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 738.
>1 county of Inyo v. City of Los Angeles (1977) 71 Cal.App.3d 185, 199.

>2 Kings County Farm Bureau v. City of Hanford (1990) 221 Cal.App.3d 692, 738.

>3 CEQA Guidelines, § 15002, subd. (h).

>4 Ibid.

>> South of Market Community Action Network v. City and County of San Francisco (2019) 33 Cal.App.5th 321, 336 (South of
Market), quoting Dusek v. Redevelopment Agency (1985) 173 Cal.App.3d 1029, 1041.
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decisionmakers to approve an EIR alternative instead of the proposed project as found in an EIR.
Indeed, if an alternative can lessen the significant effects of a proposed project and the alternative is
feasible, then CEQA favors approval of the alternative over approval of the proposed project. It is also
permissible for an agency to approve a variation on either a proposed project or an alternative that
does not exactly match either the proposed project or any of the alternatives.>®

The law is quite clear, then, that neither lead agencies nor responsible agencies are handcuffed by the
precise contents of either proposed projects or EIR alternatives. Both can evolve over the course of the
CEQA process in response to input from members of the public or from other public agencies. And the
final result may not be identical to either the original proposed project or any of the original EIR
alternatives.

This potential for such changes is especially likely to arise where, as here, the agency functioning as the
lead agency is the applicant for a permit and one of the responsible agencies is the decisionmaker for
the lead agency’s permit application. In such instances, the lead agency does not control the final form
of the permit to be issued by the responsible agency functioning as decisionmaker. Rather, the
responsible agency (here, CDFW) controls the final outcome, often based on factors other than the
general CEQA principle that significant environmental effects should be mitigated where feasible. Here,
CDFW'’s ultimate decision will be based in part on CEQA considerations but in greater part on CESA
requirements.

In light of these principles and realities, it was not surprising that, based on preliminary feedback
received from CDFW staff after the release of the DEIR, DWR modified its thinking, as embodied in the
project description in the DEIR, when it put together its formal ITP application for submission to CDFW.
By the time DWR submitted that application, DWR had received input from CDFW staff indicating that
the project description was not as protective of listed aquatic species as CDFW believed was likely to
be necessary to achieve the eventual issuance of an ITP. The fact that the dialogue between the two
agencies resulted in an ITP application that represents a lesser level of effect on listed species than
would occur under the DEIR project description does not represent a violation of CEQA. Rather, the
changes reflect the reality that CDFW, as the ultimate decisionmaker on DWR’s ITP application, chose
to engage with DWR not long after the release of the DEIR and persuaded DWR of the wisdom of
modifying the approach DWR had intended to pursue at the time it issued the DEIR. The changes thus
represent the kind of environmental problem-solving that CEQA and CESA are intended to facilitate.
The fact that a large amount of time did not transpire between the publication of the DEIR and the
submission of the ITP application does not affect the legal legitimacy of the approach DWR took to its
ITP application.

The ultimate content of DWR’s request for ITP authorization continued to evolve during the time
period in which the DEIR was being circulated for public comment and in responses to comments on
the DEIR, and in particular coordination with CDFW, including in response to CDFW'’s informal and
written comments. Ultimately, DWR seeks to secure an ITP under which it may continue SWP

> South of Market, supra, 33 Cal.App.5th at p. 336.
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operations consistent with CESA. This is why the FEIR has identified Refined Alternative 2b as DWR’s
preferred alternative.
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11.1.4 MASTER RESPONSE 4: LEGAL STANDARDS

For a detailed discussion of the existing regulatory setting, please refer to DEIR Chapter 3, “Description
of the Proposed Project,” Chapter 3.2, “Existing Regulations,” Chapter 4.4.2, “Regulatory Environment
and Compliance Requirements,” Chapter 4.4.3, “State Plans, Policies, and Regulations,” Chapter 4.4.4,
“Regional and Local Plans, Policies, and Regulations,” and Chapter 4.5.1, “Regulatory Setting” (for
Tribal Cultural Resources).

The Proposed Project includes proposed changes to the long-term operation of SWP facilities and
application for an Incidental Take Permit (ITP) issued by the California Department of Fish and Wildlife
(CDFW) for long-term operations. As stated in DEIR Chapter 2, “Introduction,” DWR is the lead agency
for compliance with CEQA, though CDFW is expected to rely on this EIR when issuing a decision on
DWR’s ITP application. Thus, CDFW’s role under CEQA is that of a responsible agency.?

The primary purpose of this EIR is to provide DWR, as the lead agency, and the public with sufficient
information about the Proposed Project, its potential environmental effects, and the ways which those
effects can be minimized, whether through mitigation measures or project alternatives, so that DWR
can make an informed and reasoned decision on whether to approve the Project.? Similarly, the EIR is
intended to provide CDFW, as a responsible agency, with adequate information about the parts of the
Project that CDFW is responsible for, the potential environmental effects of those parts of the Project,
and the way which those effects can be minimized. Additionally, CDFW will review the EIR, along with
the information submitted in DWR’s ITP application, to determine if DWR take that is incidental to the
long-term operation of the SWP will meet the legal standards under CESA.3

11.1.4.1 STANDARDS OF JUDICIAL REVIEW FOR CEQA AND CESA DETERMINATIONS

The standard of judicial review in a CEQA action is abuse of discretion.* “/An agency may abuse its
discretion under CEQA either by failing to proceed in the manner CEQA provides or by reaching factual
conclusions unsupported by substantial evidence. [Citation.] Judicial review of these two types of error
differs significantly: While [courts] determine de novo whether the agency has employed the correct
procedures, ‘scrupulously enforc[ing] all legislatively mandated CEQA requirements’ [Citation], [courts]
accord greater deference to the agency’s substantive factual conclusions. In reviewing for substantial
evidence, the reviewing court ‘may not set aside an agency’s approval of an EIR on the ground that an
opposite conclusion would have been equally or more reasonable,’ for, on factual questions, our task is
‘not to weigh conflicting evidence and determine who has the better argument.” [Citation.]’”> An abuse
of discretion, by itself, is not enough for a court to set aside a CEQA document and the project
approvals based on the document. Rather, a prejudicial abuse of discretion must be shown.

Isee CEQA Guidelines, § 15096; Cal. Code Regs., tit. 14, div. 1, § 783.3.
2 pub. Resources Code, § 21061; CEQA Guidelines, § 15003.

3 CEQA Guidelines, § 15096; Cal. Code Regs., tit. 14, § 783.4.

4 pub. Resources Code, §§ 21168, 21168.5, 21005.

> Sierra Club v. County of Fresno (2018) 6 Cal.5th 502, 512, quoting Vineyard Area Citizens for Responsible Growth, Inc. v.
City of Rancho Cordova (2007) 40 Cal.4th 412, 435.
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“Insubstantial or merely technical omissions are not grounds for relief.”® Instead, a “prejudicial abuse
of discretion occurs if the failure to include relevant information precludes informed decision-making
and informed public participation, thereby thwarting the statutory goals of the EIR process.”’

Similarly, “[a] CESA challenge is brought under Code of Civil Procedure § 1094.5.”2 Judicial review “of
agency decisions in connection with regulatory approvals is generally one of abuse of discretion.
‘Abuse of discretion is established if the respondent [agency] has not proceeded in the manner
required by law, the order or decision is not supported by the findings, or the findings are not
supported by substantial evidence.””® Thus, legal challenges to CDFW’s decision on DWR’s ITP
application are generally reviewed under the abuse of discretion standard. CDFW is “entrusted with
the statutory obligation of balancing the needs of human populations with those of endangered plants
and animals” and is “guided by the expertise of their scientific staff and independent consultants.
[Courts] cannot supplant their decisions because we find the views of other experts and other policy
options more appealing.”® However, the interpretation of CESA and its application to undisputed facts
present issues of law, reviewed de novo.!!

11.1.4.2 CEQA vs CESA MITIGATION REQUIREMENTS

CEQA and CESA both generally require that public agencies mitigate the harmful environmental effects
of proposed projects, though the requirements and standards under the two statutes differ
substantially.? Because impacts caused by the Proposed Project were determined to be less than
significant in the EIR, CEQA does not require mitigation. Because of the different standard imposed
under CESA, however, DWR has proposed additional measures as part of its ITP application to “fully
mitigate” impacts from the take of listed species.

11.1.4.3 CEQA MITIGATION REQUIREMENTS

Under CEQA, an agency may not approve a project with significant environmental impacts if there are
feasible mitigation measures (or alternatives) that would substantially lessen the significant impacts.
Thus, if an impact is considered “significant” under CEQA, the agency must mitigate the impact to the
extent necessary to render the impact less than significant, unless the agency finds that doing so is not
feasible. If an impact is less than significant, either with or without mitigation, an agency is not
required to mitigate the impact further, even though some level of adverse environmental change will

6 Neighbors for Smart Rail v. Exposition Metro Line Construction Authority (2013) 57 Cal.4th 439, 463 (Neighbors for Smart
Rail) (citing Environmental Protection Information Center v. California Dept. of Forestry & Fire Protection (2008) 44 Cal.4th
459, 485-486.

7 Neighbors for Smart Rail, supra, 57 Cal.4th at p. 463, quoting Kings County Farm Bureau v. City of Hanford (1990) 221
Cal.App.3d 692, 712.

8 Environmental Council of Sacramento v. City of Sacramento (2006) 142 Cal.App.4th 1018, 1029 (ECOS).

% Environmental Protection Information Center v. California Dept. of Forestry & Fire Protection (2007) 44 Cal.4th 459, 478
(EPIC v. CalFire Il), quoting Sierra Club v. Stat Bd. of Forestry (1994) 7 Cal.4th 1215, 1236.

10 fcos, supra, 142 Cal.App.4th at p. 1042.
11 san Bernardino Valley Audubon Society v. City of Moreno Valley (1996) 44 Cal.App.4th 593, 600.
12 5ee Pub. Resources Code, § 21081; Fish & Game Code, § 2081.
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occur.'3 Stated differently, the goal of mitigation under CEQA is not to eliminate the impact of a
proposed project, but to reduce the impact to an insignificant level.'* In assessing the significance of
impacts under CEQA, lead agencies normally compare the expected environmental effects of proposed
projects against the backdrop of a baseline consisting of the existing environmental setting as it exists
at the time of issuance of the Notice of Preparation.'® (See Master Response 2, “Baseline.”)

11.1.4.4 CESA'’s “FuLLY MITIGATE” STANDARD

Fish and Game Code, § 2081, subdivision (b)(2), requires impacts of the incidental take to be minimized
and fully mitigated, and that mitigation measures be capable of successful implementation but
“roughly proportional” to the impact of the take on the species.® The California Supreme Court has
interpreted this language to require that an applicant “bear no more—but also no less—than the costs
incurred from the impact of its activity on listed species.”!” Where various measures are available to
meet this obligation, the measures required shall maintain the applicant’s objectives to the greatest
extent possible. All required measures shall be capable of successful implementation. For purposes of
this section only, impacts of taking include all impacts on the species that result from any act that
would cause the proposed taking.”*®

11.1.4.5 FEASIBLE MITIGATION AND FUNDING COMMITMENTS

Fish and Game Code, § 2081, subdivision (b), and California Code of Regulations, title 14, § 783.4,
subdivision (a), both require that measures to minimize and fully mitigate impacts of the take, must be
“capable of successful implementation.”!® The implementing regulations provide additional guidance
for “determining whether measures are capable of successful implementation,” requiring CDFW to
“consider whether the measures are legally, technologically, economically and biologically

13 CEQA Guidelines, § 15126.4, subd. (a)(3); see San Franciscans for Responsible Growth v. City and County of San Francisco
(1989) 209 Cal.App.3d 1502, 1517; North Coast Rivers Alliance v. Marin Municipal. Water Dist. (2013) 216 Cal.App.4th 614,
649; Save Panoche Valley v. San Benito County (2013) 217 Cal.App.4th 503, 529 (Save Panoche Valley); Banning Ranch
Conservancy v. City of Newport Beach (2012) 211 Cal.App.4th 1209, 1233.

14 save Panoche Valley, supra, 217 Cal.App.4th at p. 529 see also San Diego Navy Broadway Complex Coalition v. California
Coastal Commission (2019) 40 Cal.App.4th 563, 606.

15 CEQA Guidelines, §15125, subd. (a).

16 1 full, subdivision (b)(2) reads: “The impacts of the authorized take shall be minimized and fully mitigated. The measures
required to meet this obligation shall be roughly proportional in extent to the impact of the authorized taking on the
species. Where various measures are available to meet this obligation, the measures required shall maintain the applicant’s
objectives to the greatest extent possible. All required measures shall be capable of successful implementation. For
purposes of this section only, impacts of taking include all impacts on the species that result from any act that would cause
the proposed taking.” (See also, Cal. Code Regs., tit. 14, § 783.4, subd. (a)(2).)

Y EpIC v. CalFire Il, supra, 44 Cal.4th at p. 511.

18 cal. Code Regs., tit. 15, § 783.4, subd. (a).

19 The implementing regulations also place the burden to minimize and fully mitigate the impacts of the take on the
applicant. (Cal. Code Regs., tit. 14, § 783.4, subd. (a)(2).)
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practicable.”?° New measures or measures without an established record of successful implementation
may be used where there is a “reasonable basis for utilization and a reasonable prospect of success.”?!

The applicant must also “ensure adequate funding to implement the measures required under the
permit to minimize and fully mitigate the impacts of the taking, and to monitor compliance with, and
the effectiveness of, the measures.”?? That finding will be upheld, so long as there is substantial
evidence in the record before CDFW to support it.23 As part of the ITP application, DWR has submitted
to CDFW both “[a] proposed plan to monitor compliance with the minimization and mitigation
measures and the effectiveness of the measures” and “[a] description of the funding source and the
level of funding available for implementation of the minimization and mitigation measures.” 2*

11.1.4.6 How CEQA AND CESA ADDRESS EXISTING ENVIRONMENTAL CONDITIONS

As explained above, while CEQA’s mitigation requirements apply to any significant environmental
impacts, CESA requires mitigation for the “take” of protected species.

Unlike CEQA, under which agencies assess the significance of impacts against the backdrop of existing
conditions, CESA allows CDFW to take into account the degraded status of existing environmental
conditions insofar as they are currently adversely affecting a listed species. In addition to ensuring that
the impacts of take are minimized and fully mitigated in a manner that is roughly proportional to the
extent of the impact, CDFW may not issue the incidental take permit without considering whether
“issuance of the permit would jeopardize the continued existence of the species.”?® The posing of this
guestion, of necessity, requires CDFW to consider the extent to which existing environmental
conditions may already be degraded or problematic. This is evident from the fact that CDFW'’s
determination regarding the possibility of “jeopardy” must be “based on the best scientific and other
information that is reasonably available” in light of “the species’ capability to survive and reproduce,
and any adverse impacts of the taking on those abilities in light of (1) known population trends; (2)
known threats to the species; and (3) reasonably foreseeable impacts on the species from other
related projects and activities.”

Other CESA provisions also reference the need to account for the relationship between existing
conditions and listed species. Fish and Game Code § 2052 states generally that “it is the policy of the
state to conserve, protect, restore, and enhance any endangered species or any threatened species
and its habitat[.]”Fish and Game Code § 2055 proclaims that “it is the policy of this state that all state
agencies, boards, and commissions shall seek to conserve endangered species and threatened
species[.]” To “conserve” in this context means to use “all methods and procedures which are
necessary to bring any endangered species or threatened species to the point at which the measures

20 cal. Code Regs., tit. 14, § 7783.4, subd. (c).

21 1bjd.

22 Fish & Game Code, § 2081, subd. (b)(3); Cal. Code Regs., tit. 14, § 783.4, subd. (a)(4).
23 £COS, supra, 142 Cal.App.4th at p. 1044.

24 cal. Code Regs., tit. 14, § 783.2, subd. (a).

25 Fish & Game Code, § 2081, subd. (c)

Final Environmental Impact Report for the Long-term Operations
Comments and Responses [1.1.4-4 of the California State Water Project



provided pursuant to this chapter are no longer necessary.”?® As these passages demonstrate, how
well existing conditions protect or sustain a listed species is an important consideration under CESA.

In light of the respective differences in approaches required under CEQA and CESA, it is possible for a
lead agency such as DWR, to reach different mitigation conclusions under CEQA and CESA for the same
activity. Specifically, in assessing impacts on listed species under CEQA in light of existing conditions, to
the lead agency may find an absence of any significant impacts triggering mitigation obligations under
CEQA, but CDFW, in assessing known population trends and known threats to the same species, may
still find a need for mitigation under CESA.

11.11.4.7 PROJECT EFFECTS COMPARED TO BASELINE CONDITIONS

The Existing Conditions relative to listed fish is an important consideration for long-term SWP
operations. By way of an example, Delta Smelt has declined substantially since the 2008 Biological
Opinion. There is broad consensus that the decline is caused by a broad suite of factors (IEP 2015).
Hence, the role of the SWP must be considered in the context of the broader effects of regional
stressors. While the 2008 Biological Opinion increased protections for Delta Smelt (e.g. entrainment
protection, fall habitat), the smelt population continued to suffer from a combination of multiple
stressors that were exacerbated during historic drought conditions.

One key factor was the rapid expansion in aquatic weeds, which covered up much of the available
Delta shallow water habitat, reduced turbidities, and enhanced habitat conditions for predators and
competitors. The effect of aquatic weeds served to compound a long-term decline in sediment supply
to the Delta, resulting in much higher water clarity and poor habitat conditions for Smelt. A related
factor is that climate conditions continue to change in the region, the consequence of which is
increasingly lethal summer temperatures for Delta Smelt (Brown et al. 2016a). Periodic hot summer
conditions therefore have emerged as an important obstacle to the recovery of smelt. An additional
factor is that the food web continues to change rapidly as a result of species invasions (Brown et al.
2016b), resulting in fewer suitable prey for Delta Smelt.

All of these changes were exacerbated during the recent historic drought, and compound the negative
effects of other stressors such as invasive predators, contaminants, and harmful algal blooms.
Moreover, an increasing concern is that the Smelt population has declined to the state were the
population has become self-limiting (IEP 2015). In other words, the number of adults has declined to
the point where there are insufficient spawners to respond effectively to improved conditions such as
in 2017 and 2019.

While the SWP represents only one of the many drivers that affect Delta Smelt, DWR used emerging
science to improve fish management when compared to the 2008 Biological Opinion in the EIR and the
ITP application. First, the Proposed Project and the alternatives in the EIR include a more protective
first flush action designed as a preventative measure to help keep the species out of the central Delta,
where entrainment risk is higher. First flush protections have also been designed in conjunction with a
follow-up measure, turbidity management. Managing the turbidity field in the central and south Delta

26 Fish & Game Code, § 2061.
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has emerged as an important tool to minimize Delta Smelt movement towards the export facilities. In
addition to improved entrainment protection, operations under the Proposed Project and the
alternatives are designed to broaden habitat management for Delta Smelt.

As noted above, there is evidence that summer conditions play a major role in whether Delta Smelt
survive to fall. To address this issue, the Proposed Project and alternatives also include habitat actions
during a broader time period (Summer-Fall), a broader suite of water years (Below Normal-Wet years),
and flows to target specific key regions (Suisun Marsh, North Delta). These actions are based on
substantial progress in Smelt science during the previous decade. These actions will be bolstered by a
100 TAF block of water that is designed to test and improve the effectiveness of Summer-Fall activities.
Note also that the FEIR preferred project, Refined Alternative 2b, includes outflow in spring to support
spawning and rearing of species including Delta Smelt.

A related issue is that habitat restoration projects are now coming “on-line” that will start to generate
more benefits to the species in the target regions. Finally, the Proposed Project and the alternatives in
the EIR include a greater emphasis on the potential use of cultured fish to address the depleted Smelt
spawning population. DWR and partners have already begun the process of examining potential uses
of cultured fish, and have committed staff and resources to work towards pilot scale supplementation.
The overall goal of this effort is to reinforce the wild fish population and minimize potential negative
effects. A secondary goal is to make better use of cultured fish as a tool to better evaluate the effects
of different management actions (e.g. Adaptive Management flow studies).
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11.1.5 MASTER RESPONSE 5: TREATMENT OF HABITAT RESTORATION

11.1.5.1 RELATIONSHIP TO BIOLOGICAL OPINIONS/LONGFIN SMELT ITP COMMITMENTS

The 2008 USFWS Biological Opinion on the Long-Term Operation of the CVP and SWP required 8,000
acres of tidal habitat restoration to offset impacts on Delta Smelt from operation of the CVP and SWP.
Specifically, Reasonable and Prudent Alternative (RPA) Component 4 of the 2008 USFWS Biological
Opinion directed DWR to implement a program to create or restore a minimum of 8,000 acres of
intertidal and associated subtidal habitat in the Delta and Suisun Marsh. The 2009 NMFS Biological
Opinion on the Long-Term Operation of the CVP and SWP included RPA Action 1.6.1 directing DWR and
Reclamation to restore 17,000 to 20,000 acres of seasonal floodplain rearing habitat in the Lower
Sacramento River Basin; it also included Action I.7 requiring the reduction of migratory delays and loss
of salmon, steelhead, and sturgeon at the Fremont Weir and other structures in the Yolo Bypass. In
addition, the 2009 LFS ITP directed DWR to restore 800 acres of intertidal and associated subtidal
wetland habitat in the mesohaline part of the Bay Delta Estuary for the benefit of Longfin Smelt. The
restoration requirements in the 2008 USFWS and 2009 NMFS Biological Opinions were carried forward
into the new Biological Opinions that the USFWS and NMFS issued on October 21, 2019 as baseline
conditions and were discussed at a programmatic level.

Under the Fish Restoration Program, DWR is implementing habitat restoration that was identified
under the current ESA and CESA authorizations for SWP operations. Some of this restoration is also
identified as a part of the Delta Smelt Resiliency Strategy and the Sacramento Valley Salmon Resiliency
Strategy. DWR has committed to completing habitat restoration required by the 2008 Biological
Opinion and 2009 Incidental Take Permit, which are identified in DEIR Table 4.6-1, “List of Cumulative
Projects,” for those projects that are known and for which CEQA review has been completed. The
potential impacts of completing these habitat restoration requirements are addressed in DEIR Chapter
4.6.1.5, “Aquatic Biological Resources,” and Chapter 4.6.1.7, “Habitat Restoration,” which are
subsections of DEIR Chapter 4.6.1, “Cumulative Impacts.” Additional habitat restoration sites have
been acquired and those projects are currently in the planning/permitting phase but will be applied
towards meeting the 8,000 acre requirement.

If any additional habitat restoration targets are incorporated as a requirement of the ITP that DWR
seeks for the Proposed Project, DWR will subsequently comply with the requirement. The specific
individual projects needed to achieve such restoration targets, if any, will be subject to separate future
CEQA review once specific individual projects have been identified.

11.1.5.2 STATUS OF IMPLEMENTATION

DWR has been pursuing various projects to meet tidal restoration acreage requirements. DEIR Table
4.6-2, “List of Tidal Habitat Restoration Projects Implemented to Date,” identifies the tidal restoration
projects for which CEQA review has already been completed and regulatory approvals have been
granted. DWR has completed CEQA on six of the restoration projects to date. The projects listed in
DEIR Table 4.6-2 would be credited toward the restoration requirement identified in the 2008 USFWS
Biological Opinion RPA Component 4 (approximately 4,611 acres), and at least two of the projects, Tule

Final Environmental Impact Report for Long-Term Operation
of the California State Water Project 1.1.5-1 Comments and Responses



Red (610 acres) and Winter Island (553 acres), would be credited toward the wetland acreage
requirement in the 2009 LFS ITP. The impacts of each project differ and are discussed in detail in the
project-specific CEQA documents.

DWR has acquired properties that would provide an estimated 9,267 creditable acres toward the
remaining tidal restoration identified in the 2008 Biological Opinion. Among those projects, DWR is the
lead agency for an EIR that is underway for the Lookout Slough Tidal Habitat Restoration and Flood
Improvement Project, which would involve restoring approximately 3,000 acres of tidal marsh habitat
toward RPA Component 4 in the 2008 USFWS Biological Opinion and would also provide salmonid
rearing habitat. DWR, in partnership with Reclamation, has also developed the Yolo Bypass Salmonid
Habitat Restoration and Fish Passage Project (YBSHRFPP) consistent with 2009 NMFS Biological
Opinion RPA Actions I.6.1 and 1.7 to improve fish passage and increase floodplain fisheries rearing
habitat in the Yolo Bypass.

Under the EcoRestore initiative and the Fish Restoration Program, DWR continues to work directly with
the US Bureau of Reclamation, USFWS, and CDFW to identify, acquire, plan, and implement restoration
projects to fulfill the requirements of the 2008 and 2009 Biological Opinions, and the 2009 ITP.

11.1.5.3 HABITAT RESTORATION

DWR is implementing habitat restoration that was identified under the current ESA and CESA
authorizations for SWP operations. Some of this restoration is also identified as a part of the Delta
Smelt Resiliency Strategy and the Sacramento Valley Salmon Resiliency Strategy. The DEIR does not
propose to implement additional habitat restoration as part of the Proposed Project or as mitigation
for potentially significant impacts. CDFW may require additional habitat restoration in the final terms
and conditions of the ITP. DWR will conduct separate CEQA reviews of additional habitat restoration
projects as they are identified and planned consistent with CDFW’s requirements in the requested ITP.

11.11.5.4 OPERATIONAL MEASURES TO IMPROVE HABITAT

The Proposed Project includes Summer-Fall habitat actions to improve Delta Smelt food supply and
habitat, thereby contributing to the recruitment, growth, and survival of Delta Smelt. The actions
include operating the SWP to maintain a monthly average 2 ppt isohaline at 80 km (X2) from the
Golden Gate Bridge in Above-Normal and Wet Years in September and October. DWR, in coordination
with the US Bureau of Reclamation, CDFW, and USFWS will also implement additional measures such
as operation of the Suisun Marsh Salinity Control Gates and providing food subsidies to the Delta,
which are expected to achieve additional benefits. These actions are described in detail in DEIR
Chapter 3.3.3, “Delta Smelt Summer-Fall Habitat Action.” The impact analysis considers the effects of
these actions on all species evaluated (see discussion for each species in DEIR Chapter 4.4.7, “Impacts
of the Proposed Project.”)

The DEIR also evaluates effects of alternatives, which include variations of these operations or include
additional actions (e.g., additional spring outflow) to improve habitat for Delta Smelt and Longfin
Smelt. The evaluation of alternatives is presented in DEIR Chapter 5, “Alternatives to the Proposed
Project.”
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11.1.6 MASTER RESPONSE 6: DEMAND MANAGEMENT/CONSERVATION MEASURES

Water use efficiency has improved substantially over the past 30 years. Without past efforts, demands
on our limited and unreliable water supply would be much higher and ecosystem degradation would
be more widespread. Saving water does not only equate to reducing water consumption, in some
cases, the water saved from efficiency measures is used to serve more people or to grow more crops.
In other cases, saving water reduces the amount of water needed from various water sources, such as
needing to pump less ground water. Water saved by water use efficiency measures can be carried over
for use at another time if storage is available. Reduced water demand from increased water use
efficiency can also reduce the amount and change the timing of water diversions from surface water
bodies for human use, thereby benefitting aquatic life (including endangered and threatened species).

Demand Management Measures (DMM) is a management approach that aims to conserve water by
influencing demand. It involves the application of selective incentives to promote efficient and
equitable use of water. DMM include urban best management practices (BMPs), agricultural efficient
water management practices (EWMPs) and groundwater management. The use and combination of
these water management measures and alternative sources of supply help local and regional water
suppliers reduce their reliance on water from the Delta.

Most DMM are implemented at the local and regional level. Water suppliers and regional agencies
generally are the lead agencies implementing water conservation and water management actions.
These local agencies have direct contact with retail customers and know the local situation and are
best suited to design and implement effective conservation programs.

Demand management is a tool that will continue to be used by water agencies and individual water
users as part of an integrated water management approach to water supply reliability regardless of
how the SWP is operated. DMM should assist each region that currently relies on Delta water supplies
to reduce its long-term reliance on those supplies as compared with conservation efforts and
alternative water sources. Based on existing regulatory mandates as well as economic and
environmental imperatives, State and regional/local efforts will continue to improve water use
efficiency over that already achieved during the past few decades. DMM help make existing supplies go
further, save money, reduce environmental degradation, and provide flexibility to ensure that the
state’s limited and variable water supply is used as efficiently as possible.

In the early 2000s, water management was expanded beyond DMM focus on conservation to include a
portfolio of approaches to improving water supply reliability often from a regional perspective. This
multi-tool approach is called integrated regional water management (IRWM) and is a collaborative
effort to manage all aspects of water resources in a region. IRWM crosses jurisdictional, watershed,
and political boundaries; involves multiple agencies, stakeholders, individuals, and groups; and
attempts to address the issues and differing perspectives of all the entities involved through mutually
beneficial management of water resources.

With IRWM, regions have been able to take advantage of opportunities that are not always available to
individual water suppliers: reduce dependence on imported water and make better use of local
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supplies; enhance use of groundwater with greater ability to limit groundwater overdraft; increase
supply reliability and security; and improve water quality. The extent to which regions have carried
these out has been driven by economics, environment, engineering, and institutional feasibility
considerations. The developments of IRWM demonstrate that the State of California and its citizens
are committed to promoting improved water management.

Some key milestones in the development of IRWM include:

2002 - Senate Bill 1672 created the Integrated Regional Water Management Act to
encourage local agencies to work cooperatively to manage local and imported water
supplies to improve the quality, quantity, and reliability. Since 2002, 48 IRWM regions
have been established, covering 99% of the state’s population and 87% of the state’s

geography.

2002 - California voters passed Proposition 50, the Water Security, Clean Drinking
Water, Coastal and Beach Protection Act of 2002, which provides $500,000,000 (CWC
§79560-79565) to fund competitive grants for projects consistent with an adopted
IRWM plan.

2006 - California voters passed Proposition 84, the Safe Drinking Water, Water Quality,
and Supply, Flood Control, River and Coastal Protection Bond Act, which provides
$1,000,000,000 (PRC §75001-75130) for IRWM Planning and Implementation.

2006 - California voters passed Proposition 1E, the Disaster Preparedness and Flood
Prevention Bond Act, which provides $300,000,000 (PRC §5096.800-5096.967) for
Stormwater/Flood Management projects outside the State Plan of Flood Control that
are consistent with an IRWM plan.

2014 - California voters passed Proposition 1, the Water Quality, Supply, and
Infrastructure Improvement Act of 2014, in which Chapter 7 (CWC §79740-79748)
provides $810,000,000 for projects that are included in and implemented in an adopted
IRWM plan. $510,000,000 was allocated to 12 funding areas (excluding the Delta) for
IRWM planning and implementation projects; $100,00,000 was allocated for water
conservation and water re-use plans, projects and programs; and $200,000,000 was
allocated for multi-benefit stormwater projects. One of the stated purposes of
Proposition 1, Chapter 7 (CWC §79141(c)) is to improve regional water self-reliance
consistent with §85021, which states: Each region that depends on water from the Delta
watershed shall improve its regional self-reliance for water through investment in water
use efficiency, water recycling, advanced water technologies, local and regional water
supply projects, and improved regional coordination of local and regional water supply
efforts.

DWR encourages and incentivizes water conservation and improved water management through grant
funding and by providing technical assistance. Further, DWR is also involved in several statewide water
conservation and water management programs including urban and agricultural water management
plans and the water conservation provisions of SBx7-7, additionally DWR is involved with new
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programs, SB 555 (2015), 2018 water conservation legislation SB 606, AB 1668. DWR supports and
encourages water use efficiency by utilizing DMM and IRWM as conservation tools and understands it
can provide more flexibility for water users, better management of water resources, and satisfy current
and future demand under existing export levels. For more information on some of DWR’s water
conservation efforts and reduced reliance please see Master Response 7, “Delta Reform Act.”
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1.1.7 MASTER RESPONSE 7: DELTA REFORM ACT

This master response discusses a variety of issues related to the Sacramento-San Joaquin Delta Reform
Act of 2009 (Delta Reform Act), the Delta Stewardship Council (DSC), and the requirements of the Delta
Plan, which the DSC adopted in May 2013. Specific elements of this Master Response include:

e Application of the Delta Reform Act to DWR and the SWP operations;

e Overview of the Delta Plan and requirements for covered actions subject to DSC review for
consistency with the Delta Plan;

e Purpose and Limitations of the Department of Fish & Wildlife’s 2010 Flow Criteria (Early Actions);
e Delta Reform Act policy goal of “reduced reliance” and the role of water conservation; and

e A description of the Adaptive Management Plan proposed as part of Refined Alternative 2b.

1.1.71 THE DELTA REFORM ACT

In the Sacramento-San Joaquin Delta Reform Act of 2009 (Delta Reform Act), created by Senate Bill (SB)
1X7, the Legislature declared that the Delta “serves Californians concurrently as both the hub of the
California water system and the most valuable estuary and wetland ecosystem on the west coast of
North and South America.”! “The economies of major regions of the state depend on the ability to use
water within the Delta watershed or to import water from the Delta watershed. More than two-thirds
of the residents of the state and more than two million acres of highly productive farmland receive
water exported from the Delta watershed.”? Yet “existing Delta policies are not sustainable.”
3Accordingly, included within the Delta Reform Act are mandates to various state agencies aimed at
achieving the sustainable management of the Delta.

The Delta Reform Act also established the coequal goals for the Delta of “providing a more reliable
water supply for California and protecting, restoring, and enhancing the Delta ecosystem.”* These
coequal goals must be achieved “in a manner that protects and enhances the unique cultural,
recreational, natural resource, and agricultural values of the Delta as an evolving place.”>

The following objectives, among others, “are inherent in the coequal goals”:
e Manage the Delta’s water and environmental resources and the water resources of the state over
the long term;

e Restore the Delta ecosystem, including its fisheries and wildlife, as the heart of a healthy estuary
and wetland ecosystem;

e Promote statewide water conservation, water use efficiency, and sustainable water use;

! wat. Code, § 85002.
2 Wat. Code, § 85004.
3 Wat. Code, § 85001.
4 Pub. Resources Code, § 29702; Wat. Code, § 85054.
> Wat. Code, § 85054.
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e Improve water quality to protect human health and the environment consistent with achieving
water quality objectives in the Delta; and

e Improve the water conveyance system and expand statewide water storage.®

In light of the environmental challenges facing the Delta and the vital importance of water conveyed
through and diverted from the Delta to the state’s economy, the Legislature stated that its intentions
in enacting the Delta Reform Act are:

to provide for the sustainable management of the Sacramento-San Joaquin Delta ecosystem, to
provide for a more reliable water supply for the state, to protect and enhance the quality of
water supply from the Delta, and to establish a governance structure that will direct efforts
across state agencies to develop a legally enforceable Delta Plan.”

The long-term operations of the SWP described in the FEIR will support the coequal goals. Under the
project, DWR seeks to improve water supply reliability by improving operational flexibility while
protecting fish and wildlife based on the best available scientific information.

The Delta Reform Act also includes a state policy to reduce reliance on the Delta in meeting California’s
future water supply needs through a statewide strategy of investing in improved regional supplies,
conservation, and water use efficiency:

The policy of the State of California is to reduce reliance on the Delta in meeting California’s
future water supply needs through a statewide strategy of investing in improved regional
supplies, conservation, and water use efficiency. Each region that depends on water from the
Delta watershed shall improve its regional self-reliance for water through investment in water
use efficiency, water recycling, advanced water technologies, local and regional water supply
projects, and improved regional coordination of local and regional water supply efforts. &

The objectives of the Proposed Project, as set forth in DEIR Chapter 3.1.1, “Project Objectives,” does
not state any position regarding increasing or decreasing exports. Furthermore, DWR has developed an
environmentally preferred alternative in coordination with CDFW, Refined Alternative 2b, which is
described in Part lll of the FEIR, Chapter 5.3. Among other environmental benefits provided by Refined
Alternative 2b, this alternative would curtail exports to maintain the current SWP spring outflow
contribution. The additional outflow would be developed by operating to the SWP proportional share
of the spring maintenance flows consistent with flows observed from implementation of the 2008 and
2009 Biological Opinions or through export reductions by the SWP up to 150 TAF in Above Normal,
Below Normal, and Dry water years

Additionally, DWR continues to work towards the achievement of this policy through various water
conservation efforts. DWR’s Water Use and Efficiency (WUE) Branch is responsible for urban and
agricultural water use efficiency and water conservation, the California Irrigation Management

6 Wat. Code, § 85020, subds. (a)—(f).
7 Wat. Code, § 85001, subd. (c).
8 Wat. Code, § 85021.
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Information System (CIMIS), as well as urban and agricultural land and water use. Programs and
initiatives include urban and agricultural water management planning, technical and local assistance
for implementation of efficient water management programs and projects and meeting water use
efficiency targets and objectives. WUE also plays an important role in implementing the new long-term
water conservation framework for California as mandated in AB 1668 (Friedman) and SB 606
(Hertzberg) in 2018. To fully plan, develop and implement the new framework, DWR is responsible for
numerous studies and investigations over the next three years, the development of standards,
guidelines and methodologies, performance measures, web-based tools and calculators, data and data
platforms, reports and recommendations.

For information on demand management measures please see Master Response 6: “Demand
Management Measures.”

11.1.7.2 EARLY ACTIONS UNDER THE DELTA REFORM ACT

The Delta Reform Act required that certain actions be taken in the relative short term by both the
California Department of Fish and Wildlife (CDFW)? and the State Water Resources Control Board
(SWRCB).

Among the “early actions” coming out of the 2009 legislation was the requirement that, within 12
months of the passage of the Act (i.e., by late 2010), CDFW, in consultation with United States Fish and
Wildlife Service (USFWS) and the National Marine Fisheries Service (NMFS), and based on the best
available science, develop and recommend to the SWRCB “Delta flow criteria and quantifiable
biological objectives for aquatic and terrestrial species of concern dependent on the Delta.”*? In August
2010, CDFW (then CDFG) published a document entitled, “Quantifiable Biological Objectives and Flow
Criteria for Aquatic and Terrestrial Species of Concern Dependent on the Delta.”

With this input from CDFW, the SWRCB was required, “pursuant to its public trust obligations, [to]
develop new flow criteria for the Delta ecosystem necessary to protect public trust resources.” SWRCB
was to “review existing water quality objectives and use the best available scientific information. The
flow criteria for the Delta ecosystem shall include the volume, quality, and timing of water necessary
for the Delta ecosystem under different conditions.”! These flow criteria were to be developed “[f]or

the purpose of informing planning decisions for the Delta Plan and the [BDCP].”*2

The SWRCB understood this directive to require the development of proposed flows based solely on
biological criteria, with no regard to economic consequences and without regard to existing water
rights or the balancing of competing interests that SWRCB undertakes in making decisions on water
rights. In August 2010, the State Water Board completed the “Development of Flow Criteria for the
Sacramento—San Joaquin Delta Ecosystem” (State Water Board 2010a and State Water Board 2010b).
The final report presented flow criteria to protect the Delta and its ecological resources.

9 At the time, the agency was known as the then the Department of Fish and Game.
10 wat. Code, § 85084.5.

11 Wat. Code, § 85086, subd. (c)(1).

12 \Wat. Code, § 85086, subd. (c)(1).
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In developing these recommended flows, the SWRCB did not consider the competing needs for water
or other public trust resource needs such as the need to manage cold-water resources in tributaries to
the Delta. Implementing such a flow would also likely affect water users beyond just CVP and SWP
south-of-Delta deliveries. More specifically, as explained on page 3 of the final report: 3

[n]one of the determinations in this report have regulatory or adjudicatory effect. Any process
with regulatory or adjudicative effect must take place through the State Water Board’s water
guality control planning, water rights processes, or public trust proceedings in conformance
with applicable law. In the State Water Board’s development of Delta flow objectives with
regulatory effect, it must ensure the reasonable protection of beneficial uses, which may entail
balancing of competing beneficial uses of water, including municipal and industrial uses,
agricultural uses, and other environmental uses. The State Water Board’s evaluation will
include an analysis of the effect of any changed flow objectives on the environment in the
watersheds in which Delta flows originate, the Delta, and the areas in which Delta water is
used. It will also include an analysis of the economic impacts that result from changed flow
objectives.

Nothing in either the Delta Reform Act or in this report amends or otherwise affects the water
rights of any person. In carrying out its water right responsibilities, the State Water Board may
impose any conditions that in its judgment will best develop, conserve, and utilize in the public
interest the water to be appropriated. In making this determination, the State Water Board
considers the relative benefit to be derived from all beneficial uses of the water concerned and
balances competing interests.

The State Water Board has continuing authority over water right permits and licenses it issues.
In the exercise of that authority and duty, the State Water Board may, if appropriate, amend
terms and conditions of water right permits and licenses to impose further limitations on the
diversion and use of water by the water right holder to protect public trust uses or to meet
water quality and flow objectives in Water Quality Control Plans it has adopted. The State
Water Board must provide notice to the water permit or license holder and an opportunity for
hearing before it may amend a water right permit or license.

The recommended flow criteria do not have regulatory effect. The Delta Reform Act specifically
provides that “[t]he flow criteria shall not be considered predecisional with regard to any subsequent
board consideration of a permit...” Rather, the recommended flow criteria provide information to the
State Water Board that the SWRCB may use in the development of future flow and water quality
objectives and water rights decisions, including updates to the Bay-Delta Plan Update. Although by
statute the SWRCB must consider its August 2010 flow recommendations should DWR and the United
States Bureau of Reclamation seek to amend their existing water rights permits to include new
authorized points of diversion, the SWRCB’s final August 2010 report makes it clear (on pages 3 and 4)
that the SWRCB’s ultimate determinations regarding what Delta flow criteria to impose as part of such
permit amendment must take into account a variety of factors, including ramifications for “all

13 https://www.waterboards.ca.gov/waterrights/water_issues/programs/bay_delta/deltaflow/docs/final_rpt080310.pdf.
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beneficial uses of water.” Thus, there is no legal mandate that the 2010 flow recommendations be
translated directly into actual Delta outflows that must be “funded” (with water) from the SWP alone.

The SWRCB is currently updating the 2006 Water Quality Control Plan through two separate plan
amendment processes. DWR will continue to operate the SWP in compliance with the terms and
conditions contained in its water rights permits and licenses issued by the SWRCB, including any flow
criteria imposed by the SWRCB under those permits and licenses.

For information on the Water Quality Control Plan process please see Master Response 9,
“Relationship to WQCP Update and Voluntary Agreements.”

11.1.7.3 THE DELTA STEWARDSHIP COUNCIL’S DELTA PLAN

In addition to setting the policies and requiring the reports described above, the Delta Reform Act also
created the DSC, which is tasked with furthering the state’s coequal goals for the Delta through
development of a Delta Plan.'* While the Delta Reform Act and the Delta Plan are often referred to
interchangeably, the Delta Reform Act contains a variety of directives for multiple agencies, whereas
the Delta Plan, as discussed in more detail below, is limited to regulating “Covered actions.” The Delta
Plan is a comprehensive, long-term resource management plan for the Delta, containing both
regulatory policies and recommendations, aimed at furthering the coequal goals and promoting a
healthy Delta ecosystem.'®

4

The Delta Plan provides for a distinct regulatory process for activities that qualify as “Covered Actions.’
The Delta Reform Act established a self-certification process for demonstrating consistency of
“Covered actions” with the Delta Plan.1® State and local agencies proposing “Covered actions,” prior to
initiating the implementation of that action, must prepare a written certification of consistency with
detailed findings as to whether the covered action is consistent with applicable Delta Plan policies and
must submit that certification to the DSC.'” The determination that a proposed activity meets the
definition of a “Covered action” is the responsibility of the state or local agency undertaking the
proposed activity.® If an agency determines that a proposed plan, program, or project is not a covered
action, that determination is not subject to review by the DSC. The agency determination is, however,
subject to judicial review as to whether it was reasonable, made in good faith, and is consistent with
the Delta Reform Act and relevant provisions of the Delta Plan.*®

The Delta Plan became effective on September 1, 2013 and has since been updated in April 2018.

14 Wat. Code, §§ 85300, subd. (a), 85302, subd. (a).

15 Wat. Code, §§85059, 85300, subd. (a), 85302, subd. (a).
16 Wat. Code, § 85225.

17 wat. Code, § 85225.

18 cal. Code Regs., tit. 23, §5001, subd. (j)(3).

19 cal. Code Regs., tit. 23, §5001, subd. (j)(3).
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11.11.7.4 COVERED ACTIONS

As indicated above, the Delta Plan only applies to activities that qualify as “Covered actions.” In order
for an activity to be a “Covered action” it must first meet specific criteria. A “Covered action” is defined
as “an activity which may cause either a direct physical change in the environment, or a reasonably
foreseeable indirect physical change in the environment ... “directly undertaken by any public
agency”“?°that (i) will occur, in whole or in part, within the boundaries of the Delta or Suisun Marsh,
(ii) will be carried out, approved, or funded by the state or a local public agency, (iii) is covered by one
or more provisions of the Delta Plan, and (iv) will have a significant impact on achievement of one or
both of the coequal goals or the implementation of government-sponsored flood control programs to
reduce risks to people, property, and state interests in the Delta.”?! Significant impact is defined as “a
substantial positive or negative impact... that is directly or indirectly caused by a project on its own or
when the project’s incremental effect is considered together with the impacts of other closely related
past, present, or reasonably foreseeable future projects.”?? Projects that are not considered to have a
significant impact on the coequal goals include ministerial, emergency, other projects exempted from
CEQA (unless there are unusual circumstances indicating a reasonable possibility that the project will
have a significant impact), and “[tlemporary water transfers of up to one year in duration.” 2 If an
activity does not meet all of the above criteria it is not a “Covered action” for which a consistency
determination is required. Additionally, even if an activity meets all of the covered action elements
certain activities are statutorily exempt from qualifying as covered actions.?* For instance, “Covered
action” does not include, either “[a] regulatory action of a state agency” or “(2) Routine maintenance
and operation of the State Water Project or the federal Central Valley Project.”?

As already noted, whether an activity is a “Covered action” subject to the requirements of the Delta
Plan is a discretionary decision by the lead agency and must be reasonable and made in good faith.?®
DWR has made a good faith determination that the long-term operations of the SWP, as analyzed in
the FEIR for purposes of CEQA, is not a covered action. The long-term operations consist of multiple
elements that combined characterize future operations of SWP facilities, modify ongoing programs
being implemented as part of SWP operations, improve specific activities that would enhance
protection of special-status fish species, or support ongoing studies and research on these special-
status species to improve the basis of knowledge and management of these species. Implementation
of these elements is intended to continue operation of the SWP while minimizing and fully mitigating
the take of listed species consistent with CESA requirements. The vast majority of the elements that
are encompassed within the project are consistent with those that have occurred historically under the
State Water Resources Control Board Decision 1641 (D-1641), and other state and federal

20 pyb. Resources Code, § 21065.

21 Wat. Code, § 85057.5.

22 cal. Code Regs., tit. 23, § 5001, subd. (dd).
23 Cal. Code Regs., tit. 23, § 5001, subd. (dd).
24 Wat. Code, § 85057.5.

25 Wat. Code, § 85057.5, subd. (b).

26 Cal. Code Regs., tit. 23, § 5001, subd. (j)(3).
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environmental requirements, including constraints derived from the California Endangered Species Act
(CESA) and the federal Endangered Species Act (ESA). Together with the long-standing contractual
commitments under which DWR operates, the overall regulatory framework created by D-1641, CESA,
ESA, and other operative environmental standards and laws sets the physical and legal boundaries
within which DWR routinely operates and maintains its facilities. Because of ongoing short-term
variations in weather and hydrology, SWP operators are inevitably required to respond to changing
conditions in real time in order to continue to achieve the SWP’s purpose while still complying with all
mandated requirements and modifications thereto.

DWR will continue to evaluate individual elements as they move toward implementation and, should
any be determined in the future to meet the definition of a “Covered Action” and not fall within an
exemption, DWR will submit separate consistency determinations for those elements at the
appropriate time. DWR will continue to seek guidance from the Delta Stewardship Council in
evaluating the individual elements.

11.1.7.5 ADAPTIVE MANAGEMENT

The Adaptive Management Plan (AMP) which will be incorporated into the Incidental Take Permit (ITP)
for Long-Term Operations of the SWP, and which is included in DWR’s preferred alternative Refined
Alternative 2b, as described in FEIR Part lll, Chapter 5.3.3, “Adaptive Management Plan,” is consistent
with the three-phase and nine-step adaptive management framework adopted by the DSC.?” The AMP
will utilize adaptive management to inform operation of the SWP and related activities, consistent with
the requirements of the California Endangered Species Act (CESA). The AMP Implementing Agencies
seek to use the flexibility provided by an adaptive management approach in a way that balances
gaining knowledge to improve future management decisions with taking actions in the face of
uncertainty and achieving the best outcomes possible for CESA-listed species. The objectives of the
AMP are to (1) continue the long-term operation of the SWP consistent with applicable laws,
contractual obligations, and agreements, (2) address scientific uncertainties related to the effects of
water project operations on listed species in relation to proposed actions, and (3) provide a mechanism
for incorporating adaptive management into the SWP ITP issued for long-term operation of the SWP.

As described in FEIR Part lll, Chapter 5.3.3, the Adaptive Management Team (AMT) that will carry out
the AMP includes one designated representative and one designated alternate from each of the
Implementing Agencies (DWR, CDFW, and the State Water Contractors). In addition, the AMP will use
the Delta Science Program in order to organize and guide the activities. The roles of the AMT, as
identified in the AMP, is to (1) support the necessary monitoring to carry out the AMP, as required in
the ITP; (2) serve as a venue for identifying monitoring and research needs not addressed in other
science forums; (3) develop proposals for adaptive management actions or development of discrete
proposals, based on consensus among AMT members; (4) track monitoring and research that the AMT
determines necessary to carry out the AMP; (5) task technical teams associated with the AMT to
regularly synthesize the best available scientific information regarding the covered species and their
habitats and the effects of SWP operations and activities on those species and habitats based on
established criteria; (6) recommend changes to operations and activities subject to this adaptive

27 DSC 2015. Delta Plan Appendix 1B, available at http://www.deltacouncil.ca.gov/pdf/delta-plan/2015-appendix-1b.pdf
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management program as well as monitoring protocols where appropriate based upon the results of
science and monitoring requirements in the ITP; (7) assure transparency in the implementation of the
AMP; and (8) comply with Reporting Annual Work Plan and Budget, and Annual Progress Report
requirements. Under the AMP, the results of monitoring and research will inform proposed adaptive
management changes. The Implementing Agencies commit to working collaboratively to reach
consensus on recommended adaptive management changes to the maximum extent feasible and to
elevate and disputes over decisions to appropriate levels of officials for each of the AMT members.

DWR provides technical staff to carry out the roles of the AMT. Additionally, on an annual basis, the
AMT will prepare an Annual Work Plan and Budget for the upcoming year that are in addition to
required monitoring listed in the ITP or that is part of the IEP annual work plan. The Implementing
Entities will ensure that the draft plan accurately sets forth and makes adequate provision for the
implementation of the SWP ITP terms under which the SWP operates. Included in each Annual Work
Plan and Budget will be a description of the sources of funds that will be used to support the budget.
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11.1.8 MASTER RESPONSE 8: OTHER STATE EFFORTS

11.1.8.1 RELATION TO NEW FACILITIES

The project addressed in this EIR -- the long-term operations of the State Water Project -- does not
include constructing or installing any new facilities. Rather, the project includes operation of existing
SWP facilities, modifications to ongoing programs being implemented as part of SWP operations,
improvements to specific activities that would enhance protection of special-status fish species, and
commitments to support ongoing studies and research on these special-status species to improve the
basis of knowledge and management of these species.

As stated in DEIR Chapter 3.3, “Description of the Proposed Project,” DWR is requesting an ITP that
would provide discretion in operational decision-making to comply with the terms of its existing water
supply and settlement contracts, and other legal obligations. In addition to these requests, DEIR
Chapter 3.3 specifically identifies actions that are not to be covered by the ITP, including flood control,
Oroville Dam and Feather River operations, prior execution of existing SWP contracts, Coordinated
Operation Agreement, Yolo Bypass Salmonid Habitat Restoration and Fish Passage Project, Suisun
Marsh Habitat Management Preservation and Restoration, Suisun Marsh Preservation Agreement, and
CVP facilities, operations, and agreements. These facilities and operations activities are already
covered under existing permits or addressed by other legal authorities.

A number of comments suggested that DWR abused its discretion under CEQA by seeking approval of
the ITP for long-term operations of the SWP without at the same time seeking approvals for much
larger undertakings to which the ITP is somehow related. These comments suggest, in other words,
that DWR is of “piecemealing” by preparing an EIR focused on the ITP and the long-term operations
that it would authorize. These comments are mistaken.

As a general matter under CEQA, the fact that discrete projects may be related to one another in some
fashion does not mean that an agency involved in such multiple projects has no choice under CEQA but
to treat them as a single, indivisible project that must be analyzed as a whole, regardless of the scale
and complexity involved. Rather, agencies have discretion to process and approve related projects
separately, as long as each project has “independent utility,”* which is the case here.

The public interest would not be served if DWR ignored the independent nature of long-term SWP
operations and attempted to prepare a single, comprehensive EIR that attempted to treat all aspects of
wide range of related activities as a single project. The scale of the document would be impractical,

1 See Del Mar Terrace Conservancy, Inc. v. City Council of the City of San Diego (1992) 10 Cal.App.4th 712, 732-733 (Del Mar
Terrace) (court upholds an EIR that treated as the “project” one freeway segment within a long-term, multi-segment
regional plan to expand the freeway system throughout San Diego County); Planning and Conservation League v. Castaic
Lake Water Agency (2009) 180 Cal.App.4th 210, 237 (applying “independent utility” test derived from Del Mar Terrace
Conservancy to a proposed water transfer); and Rodeo Citizens Assn. v. County of Contra Costa (2018) 22 Cal.App.5th 214,
224-225 (refinery’s proposed project to recover propane was “independent” of any change to the type or quantity of
feedstock processed at refinery).
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and opportunities to look at alternatives to component parts of the massive project would be lost.
Commenters would likely be overwhelmed with technical detail.

11.1.8.2 THE PROPOSED DELTA CONVEYANCE PROJECT IS NOT COVERED BY THE ITP

The proposed Delta Conveyance Project is still in planning stages and subject to separate
environmental review and permitting processes. For further information regarding why the Delta
Conveyance Project is not addressed in this EIR, please see Master Response 26, “One-Tunnel Delta
Conveyance Project.”

The SWP is a component of the programs, policies, and investments being considered as part of the
water resilience portfolio being developed in response to Executive Order N-10-19, issued by Governor
Newsom. Although DWR has released a draft portfolio, development remains in progress, including
solicitation of public input to the inventory and assessment of future water supplies, demands, and
availability. Changes to the role of the SWP to meet future water supply requirements is not known
because the development of the water portfolio is in progress and may be subject to the interaction
with other water sources, regulations, and environmental changes.

The final version of the portfolio will not create a single indivisible project that will have to be
processed with a single EIR. Rather, the portfolio will be a compilation of related but independent
projects, each of which will have to be considered on its own merits in separate environmental
documents. Far from undermining the purposes of CEQA, such separate review for independent (if
related) projects will ensure that each such project provides details specific to that project and that it
will be considered in connection with proposed alternatives that might meet project objectives at
lesser environmental cost.

11.1.8.3 WATER SUPPLY CONTRACT EXTENSION AMENDMENTS

In the 1960s, the Department of Water Resources entered into long-term water supply contracts with
public water agencies located in northern California, the Bay Area, San Joaquin Valley, the Central
Coast, and Southern California to provide water service to the SWP Contractors in exchange for
payments that recover the water supply cost of providing the service. Contract extension involves
extending the 29 water supply contracts, which all have the same general provisions, have initial terms
of 75 years and have expiration dates that currently range from 2035 to 2042.

The majority of the capital costs associated with the development and maintenance of the SWP is
financed using SWP revenue bonds. These bonds have historically been sold with 30-year terms, but
such bonds have not been sold with maturity dates that extend beyond the year 2035, the year the
contracts begin to expire. In order to ensure continued debt service affordability to the SWP
Contractors, it is necessary to extend the contract termination date. Contract extension will allow DWR
to again sell bonds with 30-year terms or longer, commensurate with the economic life of the project
being financed, thus ensuring the debt service on these bonds remains affordable to SWP Contractors
and their water customers. DWR has completed the CEQA documents and has executed the contract
extension amendment with many of the SWP contractors. It is too late, then, for this independent, if
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related, project to be retroactively folded into the current project (a 10-year ITP for long-term
operations).

Moreover, long-term operations of the SWP are only indirectly related to the water supply contract
extension because the SWP Contractors will be able to refinance long-term bonds for financing the
cost of continued operation and maintenance of the SWP. The Proposed Project provides regulatory
approval for the continued operation of SWP Delta facilities that are subject to limits prescribed in the
ITP.

11.1.8.4 YoLo Byrass SALMONID HABITAT RESTORATION AND FiSH PASSAGE PROJECT

DWR is already implementing the Yolo Bypass Salmonid Habitat Restoration and Fish Passage Project
(YBSHRFPP) to satisfy requirements of 2009 NMFS Biological Opinion as defined in the 2012 Yolo
Bypass Salmonid Habitat Restoration and Fish Passage Implementation Plan. The 2019 NMFS Biological
Opinion carried the YBSHRFPP forward as a baseline condition and included programmatic discussion
of the YBSHRFPP. The YBSHRFPP is also a component of California EcoRestore, a long-standing initiative
of the California Natural Resources Agency implemented in coordination with state and federal
agencies to advance the restoration of at least 30,000 acres of habitat in the Delta.

The YSHRFPP involves creating an opening in the Fremont Weir that is deeper than the Fremont Weir
with operable gates to allow increased flow from the Sacramento River to enter the Yolo Bypass in
certain conditions. The YBSHRFPP will contribute to minimizing effects on smelt and salmon associated
with operating the SWP, CVP, and other water management facilities in the Delta.

The YBSHRFPP, then, is an approved project and thus cannot be part of the current Proposed Project,
which still requires approval. It also has independent utility. The YBSHRFPP was addressed in the
cumulative impacts analysis in DEIR Chapter 4.6.1, “Cumulative Impacts.” This is the proper way to
have treated a separate project that is nevertheless related to the Proposed Project.? By including the
YBSHRFPP as a related project in this fashion, the DEIR allowed DWR to consider the Proposed Project,
together with the YBSHRFPP, without at the same time indulging in the fiction that the YBSHRFPP is an
integral component of the Proposed Project.

11.1.8.5 TIDAL HABITAT RESTORATION PROJECTS

DWR is pursuing more than 8,000 acres of tidal habitat restoration, as part of the Fish Restoration
Program, in satisfaction of mitigation requirements in the 2008 USFWS Biological Opinion. The 2019
USFWS Biological Opinion carried forward the 8,000 acres of tidal habitat restoration as a baseline
condition and discussed the restoration effort programmatically. DWR is also pursuing an additional
800 acres of habitat in the mesohaline part of the Bay-Delta Estuary as required by its 2009 ITP
covering Longfin smelt. These tidal habitat restoration projects are also components of California
EcoRestore, described above. The tidal habitat restoration projects will be funded pursuant to the
applicable funding and/or cost sharing agreements. In a manner similar to the Yolo Bypass
Improvements, these tidal habitat restoration projects contribute to minimizing effects on salmon,

2 see Del Mar Terrace, supra, 10 Cal.App.4th at pp. 737-739.
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smelt, and other Delta fish species that are impacted by operations of the SWP, CVP, and other water
management facilities in the Delta.

As with the YBSHRFPP (discussed above), these tidal habitat restoration projects, some of which are
already approved projects, that separate from, though related to, the Proposed Project. They also have
independent utility. Because they grow out of regulatory decisions made more than a decade ago, and
indeed some are already approved, they cannot be part of the current Proposed Project, which still
requires approval. As with the YBSHRFPP, these tidal habitat restoration projects were addressed in
the cumulative impact analysis in DEIR Chapter 4.6.1. As noted above, these are separate and
independent projects that are nevertheless related to the Proposed Project because they provide
additional minimization and mitigation for Delta Smelt and Longfin Smelt in addition to salmonids
evaluated in the DEIR.3

3 See Del Mar Terrace, supra, 10 Cal.App.4th at pp. 737-739.
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11.1.9 MASTER RESPONSE 9: RELATIONSHIP TO WQCP UPDATE AND VOLUNTARY
AGREEMENTS

As discussed in DEIR Chapter 4.3.1, “Environmental Setting,” the Bay-Delta Water Quality Control Plan
(WQCP) for the Sacramento and San Joaquin River(s) serves as the basin plan for much of the area that
provides the water supplies for the SWP. The WQCP designates beneficial uses, including drinking
water municipal and domestic supply beneficial use, for most waters in the Central Valley, including
the Delta. The WQCP includes narrative objectives for chemical constituents, taste and odor, sediment,
suspended material, and toxicity, and numeric objectives for chemical constituents and salinity. The
WQCP incorporates by reference the primary and secondary maximum contaminant levels specified in
state regulations, including Title 22 of the California Code of Regulations for waters designated for
municipal uses.

As discussed in DEIR Table 4.6-1e, “List of Cumulative Projects — Area-Wide Plans and Programs,” the
SWRCB is updating the 2006 Bay-Delta WQCP in two phases: the first focusing on San Joaquin River
flows and South Delta salinity and the second focused on the Sacramento River and its tributaries,
Delta eastside tributaries, Delta outflows, and interior Delta flows. In December of 2018, the SWRCB
adopted WQCP amendments under Phase One to update water quality objectives for San Joaquin River
flows and Southern Delta salinity. The Phase One update established an objective to maintain
unimpaired flow of 40%, within an adaptive range of 30% to 50%, for San Joaquin River tributaries from
February through June of each year. The SWRCB has not yet adopted WQCP updates under Phase Two
but issued a framework in July 2018 for potential phase two WQCP amendments proposing a 55%
average unimpaired flow, within a range of 45% to 65%, for the Delta and the Sacramento River and its
tributaries.

The Voluntary Agreement process is intended to provide an alternative approach to unimpaired flow
that would (as discussed in DEIR Chapter 4.6.1.5, “Aquatic Biological Resources”), implement a
combination of flow and non-flow actions to support the viability of native fishes in the Bay-Delta
watershed and achievement of related objectives in the WQCP. Voluntary Agreements, if and when
implemented, would augment Delta outflow, particularly in spring, which, cumulatively with the
proposed long-term SWP operations, will result in Delta outflow greater than Existing Conditions in
most water year types. Cumulatively, the Voluntary Agreements would contribute to improving
conditions for special-status species in the Delta.

The potential magnitude and timing of flow actions that would result from the Voluntary Agreements
may relate to long-term SWP operations. The Voluntary Agreements are presently being negotiated by
DWR, CDFW, and other participating entities for future submittal to the SWRCB for evaluation and
potential adoption. DWR’s preferred alternative, as described in FEIR Part lll, Chapter 5.3, “Refined
Alternative 2b — Proposed Project with Dedicated Water for Delta Outflow from SWP,” includes a
dedicated “block” of 